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(3) NICTA may detennine an industry standard if-
(0) an industry code has been registered under this Part for at least six (6) months; and
(b) NICTA is satisfied that the industry code is "deficient" (as defined by Subsection (7));

and
(c) NICTA has given the body or association that developed the industry code a written

notice requesting that deficiencies in the code be addressed within a specified period of
at least thirty (30) days; and

(d) that period ends and NlCTA is satisfied that it is necessary or convenient for NICTA to
determine an industry standard that appiies to participants in that section of the leT
industry and deals with that matter or those matters.

(4) IfNICTA is satisfied that a body or association represents that section of the ICT industry,
lUCTA shaH consult the body or association before detem1ining an industry standard under Subsections
(2) or (3).

(5) Before determining or varying an industry standard, NICTA shaH engage in public
consultation on the proposed industry standard or proposed variation for at least 30 days, in accordance
with Section 229 of this Act.

(6) The industry code referred to in Subsection (2) ceases to be registered under this Part on the
day on which the industry standard comes into force.

(7) For the purposes of this Section, an industry code is deficient if, and only if-
(a) the industry code is not operating to provide appropriate community safeguards in

relation to that matter or those matters; or
(b) the industry code is not otherwise operating to regulate adequately participants in that

section of the leT industry in relation to th.at matter or those matters.

227. VARIATION AND REVOCATION OF INDUSTRY STANDARDS.
(1) NICTA may, by written instrument, vary an industry standard that applies to participants in a

particular section of the ICT industry ifit is satisfied that it is necessary or convenient to do so to-
(0) provide appropriate community safeguards in relation to one or more matters relating to

the ICT activities, ofthose participants; and
(b) otherwise regulate adequately those participants in relation to one or more matters

relating to the ICT activities, of those participants.

(2) NICTA may, by written instrument, revoke an industry standard.

(3) If an industry code is registered under this Part and the industry code is expressed to replace
an industry standard then the industry standard is revoked when the industry code is registered.

PART XII - PUBLIC INQUIRIES AND INVESTlGAnONS.

Division 1. - Simplified Outline.

228. SIMPLIFIED OUTLINE.
The foHowing is a simplified outline of this Part-
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(a) When NICTA is required to engage in public consultation it is to follow the specified
Procedure.

(b) NICTA may hold public inquiries into matters relating to its functions and powers. The
Minister may direct NICTA to hold a public inquiry. NICTA may use its powers to
obtain information in connection with a public inquiry. NICTA shall prepare a report of
a public inquiry, but may exclude confidential infonnation from the report.

(e) NICTA may investigate specified matters, including possible contraventions ofthis Act
or a licence. NICTA may initiate an investigation or do so in response to a complaint
and shall do so when directed by the Minister. NICTA shall publish a report ofan
investigation, but may exclude confidential information from its report. NICTA may
direct that breaches of licence conditions or prescribed obligations are remedied.

(d) NICTA may give notice to a person to produce documents andlor information or to
appear before NICTA where it has reason to believe that the person has information or
can give evidence relevant to the performance by NICTA of its powers and functions.

Division 2. - Public Consultation.

229. PROCEDURE FOR PUBLIC CONSULTATION.
(I) IfNICTA is required to engage in public consultation by this Act, it shall follow the

procedure set out in this Section.

(2) NICTA shall publish on its public register and, in whatever other way it thinks appropriate,
notice of-

(a) the fact that it is holding public consultation; and
(b) the period during which the public consultation is to be held; and
(e) the nature of the matter to which the public consultation relates; and
(d) the manner in which submissions are to be made to NICTi'.; aI1d
(e) the deadline for submissions to be received.

(3) NICTA shall have regard tD, and publish in its public register, all written submissions
received during the public consultation process that are received by NICTA before the specified
deadline.

(4) NICTA is not required to hold a hearing for the purposes ofpublic consultation under this
Section.

the Minister; and/or
the ICCC; and/or
any ICT licensee or other person to which the matter applies or is intended to apply;
and/or
such other persons or representative bodies as NICTA considers appropriate.(d)

(5) Without limitation, ifNICTA considers it necessary or appropriate to do so, NICTA may
consult with ­

(a)
(b)
(e)

(6) NICTA may, for the purposes ofpublic consultation, seek information from such persons,
and make such inquiries, and hold meetings with any persons for any reasons related to the public
consultation, as it thinks fit.
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the fact that it is holding the inquiry; and
the period during which the inquiry is to be held; and
the terms of reference of the inquiry; and
identifying when the discussion paper identified in Section 232 is likely to be available.
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Division 3. - Public Inquiries.

230. COMMENCEMENT OF A PUBLIC INQUIRY.
(I) \Vhere NICTA considers that it is appropriate and practicable to hold a public inquiry under

this Part into any matter relating to the performance or exercise of any ofNICTA's functions and
powers, NICTA may hold such an inquiry into that matter.

(2) The Minister may give NICTA a direction in writing to hold a public inquiry under this Part
into any matter relating to the performance or exercise of any ofNICTA's functions and powers.

(3) The Minister shall specify the terms of reference of the public inquiry in any direction given
under Subsection (2).

(4) Ifthe Minister gives a direction under Subsection (2) about a particular public inquiry, the
Minister may direct NICTA to - '"

(0) consult with one or more specified persons, bodies or agencies in connection with the
conduct of the inquiry; and

(b) have regard to one or more specified matters in connection with the conduct of the
inquiry.

(5) NICTA shall comply with any directions from the Minister under Subsections (2) and (4).

(6) NICTA shall hold a public inquiry where it is required to do so by a provision of this Act.

231. INQUIRY SHALL BE PUBLIC.
Where NICTA decides, or is directed or required, to hold a public inquiry, NICTA shall publish

notice of­
(a)
(b)
(c)
(d)

232. DISCUSSION PAPER.
(1) As soon as practicable after deciding or being directed to hold a public inquiry, NICTA shall

prepare and publish a discussion paper that-
(0) identifies the issues that, in NICTA' s opinion, are relevant to that matter; and
(b) sets out such background material about, and discussion of, those issues as NICTA

thinks appropriate; and
(c) identifies the period wit.hin which, and the fonn in vVhieh, members of the public may

make submissions to NICTA about the matter; and
(d) identifies the matters that NICTA would like such submissions to deal with.

(2) NICTA shall ensure that a copy ofthe discussion paper under Subsection (I) is published on
its public register and is generally available to the pUblic.

(3) NICTA may publish a notice that it has issued a discussion paper in whatever way it thinks
appropriate, including by direct notification to particular ICT licensees or persons that have expressed
interest.
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233. CONDUCT OF A PUBLIC INQUIRY.
(1) NICTA may, for the purposes of a public inquiry, obtain information from such persons, and

make such inquiries, as it thinks fit.

(2) NICTA shall provide a reasonable opportunity for any member of the public io make a
written submission.

(3) In conneciion wiih a public inquiry, NICTA may give one or more notices under Section
246.

234. HEARINGS.
(1) NICTA may hold hearings for the purposes of a public inquiry including, without limitaiion­

(a) in order to receive submissions about ihe matter to which ihe inquiry relates; and/or
(b) in order to provide a forum for public discussion of issues relevant to thai matter.

(2) A hearing or a part of a hearing before NICTA may be held in private if-
(a) an interested person so requests and NICTA is satisfied that the evidence or information

to be provided by the person is of a confidential nature; or
(b) NICTA considers that it is otherwise desirable to do so.

(3) NICTA may regulate the conduct ofthe proceedings at a hearing as it thinks appropriate.

235. REPORT ON AN INQUIRY.
(I) IfNICTA holds a public inquiry, NICTA shall publish a report setting out its findings as a

result of the public inquiry. .

(2) Ifihe public inquiry was held because ofa direction given by the Minister, NICTA shall give
a copy of the report to the Minister before it publishes it under Subsection (I).

236. PROTECTION FROM CIVIL ACTION.
Civil proceedings shall not lie against a person in respect of any loss, damage or injury of any kind

suffered by another person because of the making in good faith of a siatement, or the giving in good
faith of a document or information, io NICTA in conneciion with a public inquiry under this Part,
whether or noi the statement is made, or the document or information is given, in connection with a
written submission or a public hearing.

237. PUBLICATION OF REPORT.
NICTA shall have regard to the commercial interesi of any person to whom the information relates

before publishing any information pursuant io Seciion 43(2) or Section 235.

Division 4. - Investigations.

238. MATTERS NICTA M...<\.Y INVESTIGATE.
(1) NICTA may investigate -

(a) any matter relating to NICTA's functions under ihis Act or ihe conduct of an ICT
licensee; or

(b) any matter ihat may involve a contravention of this Aci or a mandatory instrumeni; or
(e) any matter relating to the supply of, or a failure to supply, an ICT service; or
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(d) any other matter relating to the subject matter or objective of this Act.

(2) NlCTA shall not conduct an investigation where it thinks that the subject matter of the
investigation would not be a matter relevant to the performance of any of its functions.

239. CorvlPLAINTS.
(1) A person may complain to NlCTA about a matter of a kind referred to in Section 238.

(2) A complaint may be made in writing or orally.

(3) NlCTA may investigate a matter of a kind referred to in Section 238 in response to a
complaint.

240. MATTERS NICTA SHALL INVESTIGATE.
NlCTA shall investigate -

(a) a matter of a kind referred to in Section 238; or
(b) any other matter concerning the supply oflCT services or the lCT industry,

where the Minister requests NICTA so to investigate.

241. CONDUCT OF INVESTIGATIONS.
(1) NlCTA may conduct an investigation under this Division in such manner as NlCTA thinks

fit.
(2) In connection with an investigation, NICTA may give a notice under Section 246.

(3) NlCTA may, for the purposes of an investigation, obtain information from such persons, and
make such inquiries, as it thinks fit.

(4) Where a person has made a complaint under Section 239-
(a) it is not necessary for a complainant or a respondent to a complaint to be afforded an

opportunity to appear before NlCTA in connection with an investigation; and
(b) NlCTA shall not, as a result of the investigation, make a finding that is adverse to a

complainant or a respondent unless it has afforded the complainant or respondent an
opportunity to make submissions in relation to the matter to which the investigation
relates.

(5) Where NlCTA decides not to investigate, or not to investigate further, a matter to which a
complaint relates, it shall, as soon as practicable and in such manner as it thinks fit, inform the
complainant of the decision and of the reasons for the decision.

242. REPORT ON INVESTIGATION.
(1) NlCTA shall publish a report in its public register setting out its findings as a result of any

investigation it conducts. It shall publish the report promptly following the conclusion of the
investigation.

(2) If the investigation was held because of a direction given by the Minister, NICTA shall give
a copy of the report to the Minister before it publishes it under Subsection (I).

(3) Subject to Section 44, the report under Subsection (I) shall cover­
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(a) the conduct of the investigation concerned; and
(b) any findings that NlCTA has made as a result of the investigation; and
(e) the evidence and other material on which those findings were based; and
(d) such other matters relating to, or arising out of, the investigation as NICTA thinks fit.

243. PUBLIC REGISTER OF ll~ORMAnON ABOUT INVESTIGATIONS.
Subject to Section 44, NICTA shall as soon as practicable publish on its public register details of

its investigations under this Part, setting out-
(a) a short summary of the nature of the matter; and
(b) the names of the persons (if any) to whom the matter relates; and
(e) the date on which the investigation began; and
(d) the date on which the investigation ended; and
(e) a summary ofthe outcome of the investigation.

244. DIRECTIONS FOR CONTRAVENTIONS.
(l) This Section applies where, as a result of an investigation under this Part, NICTA is satisfied

that a person has contravened a requirement of this Act or a mandatory instrument.

(2) Where NlCTA is satisfied that the contravention consists of-
(a) failure to do an act required by this Act or a mandatory instrument, NICTA may direct

the person in writing to do that act; or
(b) conduct prohibited by this Act or a mandatory instrument, NICTA may direct the

person in writing -
(i) to stop engaging in that conduct; or

(ii) not to engage in it again,
(e) or both, as the case requires.

(3) NICTA may give a direction under Subsection (2)(b) whether or not it appears that the
person intends to continue to engage in that conduct or to engage in it again.

(4) A direction under Subsection (2) may also direct the person to do specified acts that NICTA
thinks necessary to help remedy the contravention.

(5) Any person receiving a direction from NICTA under Subsection (2) shall comply with the
direction.

245. PROTECTION FROM CIVIL ACTION.
Civil proceedings do not lie against a person in respect of loss, damage or injury of any kind

suffered by another person because of any oft.he following acts done in good faith-
(a) the making of a complaint under Section 239; or
(b) the making of a statement to, or the giving of a document or information to, NICTA in

connection with an investigation under Section 241.

Division 5. - NIeTA Information Gathering Powers.

246. POWER TO OBTAIN INFORMATION.
(I) This Section applies to any person ifNICTA has reason to believe that the person -
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(a) has any information (including but not limited to accounts and records) or any
document that is relevant to the performance ofNICTA's powers and functions under
this Act; or

(b) is capable of giving any evidence which NICTA has reason to believe is relevant to the
performance ofNICTA's powers and functions under this Act.

(2) Notwithstanding the provisions of any other written law, NICTA may, by a written notice,
direct any person -

(a) to give NICTA, within the period and in the manner and form specified in the notice,
any such information; or

(b) to produce to NICTA, within the period and in the manner specified in the notice, any
. such documents, whether in a physical form or in an electronic media; or
(e) to make copies of any such documents and to produce those copies to NICTA within

the period and in the manner specified in the notice; or
(d) ifthe person is an individual, to appear, at a private hearing, before NICTA at a time

and place specified in the notice to give any such evidence, either orally or in writing,
and produce any such documents, whether in a physical form or in an electronic media;
or

(e) if the person is a body corporate or a public body, to cause a competent officer of the
body to appear, at a private hearing, before NICTA at a time and place specified in the
notice to give any such evidence, either orally or in writing, and produce any such
documents, whether in a physical form or in an electronic media; or

(j) if the person is a partnership, to cause an individual who is a partner in the partnership
or an employee of the partnership to appear, at a private hearing, before NICTA at a
time and place specified in the notice to give any such evidence, either orally or in
writing, and produce any such documents, whether in a physical form or in an
electronic media.

(3) NICTA shall allow the person so directed under Subsection (2) a reasonable time to give and
to produce any information and/or documents specified in the notice.

(4) Any person directed to provide information under Subsection (2) shall comply with the
written direction and ensure that the information provided pursuant to the written direction is true,
accurate and complete. The person shall provide to NICTA representation to that effect, including a
representation that he is not aware of any other information which would make the information provided
untrue or misleading.

(5) This Section does not require a person to produce a document that would disclose
information that is the subject oflegal professional privilege.

(6) A person is not excused from furnishing information or producing a document in pursuance
of this Section on the ground that the information or document may tend to incriminate the person, but
such information or document is not admissible in evidence against the person in criminal proceedings
other than proceedings under, or arising out of, this Section.

247. OFFENCE FOR NON-COMPLIANCE.
A person who fails to comply with a lawful direction ofNICTA under this Part is guilty of an

offence. .
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Penalty - In the case of an individual, a fine not exceeding KI 00,000.00 for a first offence or, for a
subsequent offence, the greater ofK500,000.00 or three (3) times the value of the benefit
that the individual has obtained directl y or indirectly from the contravention.

Penalty - In the case of a body corporate, a fine not exceeding KI,OOO,OOO.OO for the first offence,
or, for a subsequent offence, the greater ofK2,OOO,OOO.OO or three (3) times the value of
the benefit that the body corporate has obtained directly or indirectly from the
contravention.

248. OFFENCE FOR GrVING FALSE OR MISLEADING INFO~""TION,EVIDENCE OR
DOCUMENT, ETC.
A person who fails to disclose or omits to give any relevant information or evidence or document,

or provides information or evidence or document that he knows or has reason to believe is false or
misleading, in response to a lawful direction issued by NICTA, is guilty of an offence.

Penalty - In the case of an individual, a fine not exceeding KI 00,000.00 for a first offence or, for a
subsequent offence, the greater ofK500,000.00 or three (3) times the value of the benefit
that the individual has obtained directly or indirectly from the contravention.

Penalty - In the case ofa body corporate, a fine not exceeding KI,OOO,OOO.OO for the first offence,
or, for a subsequent offence, the greater ofK2,OOO,OOO.OO or three (3) times the value of
the benefit that the body corporate has obtained directly or indirectly from the
contravention.

249. PROOF OF COMPLIANCE.
(I) A person shall, if at any time called upon in writing by NlCTA to do so, produce to NICTA

all such evidence and provide all such information as the person may have relating to his compliance
with any of the provisions of this Act or a mandatory instrument, as NlCTA may generally, or in relation
to any particular case, require.

(2) Subsection (1) shall not affect any other power conferred on NlCTA under this Act.

250. NICTAMAYRETAINDOCUMENTS.
(I) NICTA may take, and retain for as long as is necessary, possession ofa document produced

under this Part.

(2) The person otherwise entitled to possession of the document is entitled to be supplied, as
soon as practicable, with a copy certified by NlCTA to be a true copy.

(3) Notwithstanding the provisions of any other written law, the certified copy shall be received
by all courts and tribunals as evidence as if it were the original.

(4) Until a certified copy is supplied, NICTA shall, at such times and places as NICTA thinks
appropriate, permit the person otherwise entitled to possession of the document, or a person authorised
by that person, to inspect and make copies of, or take extracts from, the document.
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Division 6. - Record-Keeping Rules.

251. NICTA MAY MAKE RECORD-KEEPING RULES.
(1) MCTA may make rules for and in relation to requiring one or more specified ICT licensees

to keep and retain records of any information, to be known as "record keeping rules".

(2) The record keeping rules may specify the manner and form in which the records are to be
kept.

(3) NICTA shall not exercise its powers under this Section so as to require the keeping or
retention ofrecords unless the records contain, or wil1 contain, information that is relevant to the
performance of a function, or the exercise of a power, conferred by o'r under t.lJ.is Act.

252. COMPLIANCE WITH RECORD-KEEPING RULES.
(1) An ICT licensee shall comply with any record keeping rules under Section 251 that are

applicable to the ICT licensee.

(2) An operator licensee that does not comply with any record keeping rules under Section 251
that are applicable to the ICT licensee is guilty of an offence.

253. INCORRECT RECORDS.
(1) A person shall not, in purported compliance with a requirement imposed by the record

keeping rules, make a record of any matter or thing in such a way that it does not correctly record the
matter or thing.

(2) A person who contravenes Subsection (I) is guilty of an offence.- -
PART XIII. - APPEALS.

Division 1. - Simplified Outline.

254. SIMPLIFIED OUTLINE.
The following is a simplified outline of this Part-

(a) Certain decisions ofNICTA may be reviewed by the ICT Appeals Panel. The ICT
Appeals Panel is constituted from members of the Panel of Experts established under
the ICCC Act.

(b) The ICT Appeals Panel shall be comprised of single member who will be an
International Arbitrator or a resident member, depending on the matter the subject of
the application for review. The International Arbitrator must be a person with
international experience in the operation and administration of an economic regulatory
regime and a non-resident of Papua New Guinea.

(c) The International Arbitrator may determine that certain applications warrant that the
ICT Appeals Panel should be constituted by two members, the International Arbitrator
and a resident member.

(d) The review provides a rehearing of the decision ofNICTA with a streamlined process
which precludes introduction of new evidence and requires decisions to be handed
down within a prescribed time period.
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(e) No actions may be taken in Court from a decision ofNJCTA until the JCT Appeals
Panel process is first exhausted. Judi cial review is only available after a person has first
exhausted all other remedies provided under this Act.

Division 2. - ICT Appeals PaneL

in respect of a decision specified in Subsection 256(c) and (d) by-
(i) the International Arbitrator (as presiding member) and resident member, sitting

together; or
(ii) if the International Arbitrator determines that the dispute does not warrant two (2)

members ofthe ICT Appeals Panel, by the International Arbitrator alone; or
in respect of any other decision, by the resident member alone.(b)

255. leT APPEALS PANEL.
(I) Where an application for review is made under Section 258 the JCT Appeals Panel shall be

constituted -
(a)

(2) In determining whether the dispute does not warrant two (2) members of the JCT Appeals
Panel, the International Arbitrator shall have regard to -

(a) the desirability of increasing knowledge and expertise of Papua New Guinea citizens in
the operation and administration of an economic regulatory regime by including the
resident member; and

(b) whether the incremental cost of involving the resident member is appropriate if the
dispute is minor or of minimal complexity.

(3) The ICT Appeals Panel shall immediately notify the applicant of the person(s) who constitute
the ICT Appeals Panel. The date of that notification will be the date the JCT Appeals Panel is
constituted.

(4) If a resident member is required to sit on the JCT Appeals Panel, the resident member shall
be the person selected by the chairman of the Panel ofExperts as the resident member from the current
Panel of Experts.

256. REVIEW BY THE ICT APPEALS PANEL.
An application may be made to the JCT Appeals Panel for review ofthe following decisions of

NICTA-
(a) in respect of an individual licence -

(i) to make or vary rules setting out terms and conditions under Section 55; or
(ii) to refuse an application under Section 56; or

(iii) to refuse to renew under Section 57; or
(iv) to vary terms and conditions under Section 58; or
(v) to suspend or revoke under Section 60; or

(b) in respect ofa class licence-
(i) to make or vary rules setting out terms and conditions under Section 63; or

(ii) to refuse to register under Section 65; or
(iii) to deregister under Section 66; or

(c) in respect of wholesale services-
(i) to make or not to make a recommendation under Section 129; or
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(ii) to make, amend or revoke a determination under Section 133; or
(iii) to make, amend or revoke a determination under Section 135; or
(iv) to grant (including on any conditions) or to decline to grant an access exemption

under Section 139; or
(v) to accept or reject a Reference Interconnect Offer under Section 142, including if

such acceptance is deemed; or
(vi) a final determination under Section 147 (including in a dispute notified under

Sections 87or 186); or
(d) in respect of a retail service determination, to make or not to make a recommendation

under Section 159; or
(e) in respect of a radiocommunications licence-

(i) to refuse an application under Section 171; or
(ii) to vary, suspend or cancel under Section 171; or

(j) in respect of a cabling licence -
(i) to refuse an application under Section 20 I; or

(ii) to vary tbe terms and conditions under Section 202; or
(iii) to cancel under Section 207; or

(g) to issue a desist notice under Section 280; or
(h) any other decisions ofNICTA made pursuant to regulations that are prescribed in the

regulations to be subject to review by the lCT Appeals Panel.
257. STANDING.

(1) A person whose interests are affected by a decision ofNrCTA of a kind specified in Section
256, may bring an application for review of the decision to the ICT Appeals Panel.

(2) The Minister may intervene, personally or by counselor other representative, in a review
under this Part for the purpose of introducing evidence, or making submissions, on any question relevant
to tbe public interest.

(3) If the rCT Appeals Panel is satisfied that a person applying under Subsection (I) has a
sufficient interest, the rCT Appeals Panel shall review the decision.

258. APPLICATION FOR REVIEW.
(1) An application for review of a decision ofNrCTA shall­

(a) be in writing; and
(b) be accompanied by -

(i) where tbe applicant is an individual, a bank cheque in the amount ofK500; and
(ii) where tbe applicant is a body corporate, a bank cheque in the amount of K5,000;

(e) set out the decision or part of the decision to which the application relates; and
(d) set out in detail the grounds on which the applicant seeks review and the decision sought

on the review; and
(e) be lodged with the ICT Appeals Panel within twenty (20) days after written notice of the

decision is given to the applicant, or in the case of any deemed decision within ten
(10) days after the decision is deemed to have been made, or such longer period as the
Appeals Panel as constituted under Section 255 may allow; and

(j) be provided to any other person directly affected by the application.

(2) The Chairman of the Panel of Experts shall-
(a) organise for the ICT Appeals Panel to be constituted under Section 255; and
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(b) for the application fee to be offset against the costs of the ICT Appeals Panel.

259. PROCEDURE.
(I) The ICT Appeals Panel shall-

(a) give a copy of the application to NICTA and to any other person directly affected by the
application; and

(b) invite them to join as a party to the review and make submissions on the matter the
subject of the review in a manner within the period specified by the ICT Appeals Panel;
and

(c) subject to Section 260, invite all parties (including the applicant) to make initial
submissions on the matter the s~bject ofthe review within the period specified by the
ICT Appeals Panel, accompanied by any documentary information, additional material
or evidence, as permitted by Section 260, that they consider should be taken into
account by the lCT Appeals Panel in the review; and

(d) ensure that all parties have an equivalent time to make initial submissions; and
(e) ensure that each party has an opportunity to review and respond to any initial

submissions made by any other party.

(2) The ICT Appeals Panel may stay the operation of the decision or recommendation ofNlCTA
to which the application relates.

(3) If a decision ofN1CTA is stayed under Subsection (2) -
(a) the ICT Appeals Panel shall cause notice of the stay of the decision­

(i) to be given to NlCTA; and
(ii) to be published in the National Gazette.

(b) NICTA shall publish the notice ofthe stay of the decision on its public register.

(4) A review shall be decided within sixty (60) days of the ICTAppeals Panel being constituted
under Section 255 or such longer period, not exceeding thirty (30) days, as the lCT Appeals Panel
specifies.

(5) If the ICT Appeals Panel fails to decide a review within the total period permitted by
Subsection (4) the applicant may apply to the National Court for an order that the ICT Appeals Panel
decide the review.

(6) Where two (2) members of the lCT Appeals Panel have been appointed, the members shall
attempt to reach a consensus decision failing which the decision ofthe International Arbitrator shall be
the decision ofthe ICT Appeals Panel on the application for review.

260. NATURE OF THE REVIEW.
(I) A review by the ICT Appeals Panel shall be by way of rehearing and, subject to Subsection

(2), must be conducted solely on the basis ofthe documentary inforn1ation and views that were before
NICTA when it made its determination.

(2) The ICT Appeals Panel may grant leave to a party to introduce additional material or
evidence that was not available to NICTA but only by way ofmaterial or evidence that updates the
information before NICTA with new facts up until the date of the ICT Appeals Panel hearing.
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(3) The ICT Appeals Panel shall not be bound by the rules of evidence and may adopt such
procedures it sees fit.

261. DECISION OF THE ICT APPEALS PANEL.
(1) After considering the application, the ICT Appeals Panel may either­

(a) affinn or vary the original decision or any part thereof; or
(b) set aside the original decision and return the matter to NICTA with such directions as

the ICT Appeals Panel considers appropriate.

(2) Where the ICT Appeals Panel returns the matter to NICTA under Subsection (1 )(b), NICTA
shall make a fresh decision in accordance with the leT Appeals Panel's directions, including any
directions in relation to the retrospective effect of the fresh decision to' be made.

(3) In making its decision, the ICT Appeals Panel is to have regard to the desirability for
consistency with previous decisions of the ICT Appeals Panel.

(4) The ICT Appeals Panel may make interim or final orders, including any other order it thinks
fit to make. An order of the ICT Appeals Panel must be complied with by any person to whom it is
directed in accordance with its tenns.

(5) Subject to Section 263, any decision by the ICT Appeals Panel is final and binding on the
parties to the appeal and is not subject to further appeal.

(6) The ICT Appeals Panel shall give the parties written notice of its decision and the reasons for
the decision.

(7) The costs of the ICT Appeals Panel in a review of a decision ofNICTA referred to in Section
256 shall be borne by the parties to the review, as determined by the ICT Appeals Panel.

262. PUBLICATION.
(1) Subject to Subsection (2), NICTi'. shall publish any decision of the ICT Appeals Panel under

Section 259 and the reasons for the decision and shall endeavour to do so by removing any information
required by Subsection (2) not to be disclosed.

(2) NICTA shall not publish any information or any part of any information disclosed to it if the
publication would -

(a) disclose a matter it determines to be ofa confidential character; or
(b) involve the unreasonable disclosure of personal information about any individual.

263. APPLICATION TO THE NATIONAL COURT.
(1) A person whose interests are affected by a decision or other action ofNICTA, the ICT

Appeals Panel or the Minister under this Act or a mandatory instrument may apply to the National Court
only on a question of law.

(2) If a person applies to the National Court under Subsection (1) in respect of a decision of the
ICT Appeals Panel, the Court shall not, unless it is satisfied that there are special or exceptional
circumstances, make any orders staying or otherwise affecting the operation or implementation of the
decision pending the finalisation ofthe application.
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(3) A person shall not apply to the National Court under Subsection (1) unless that person has
first exhausted all other remedies provided under this Act.

PART XIV. - OFFENCES, PENALTIES AND ENFORCEMENT.

Division 1. - Simplified Olltline.

264. SIMPLIFIED OUTLINE.
The following is a simplified outline of this Part -

(a) Criminal offences are prescribed for certain activities relating to ICT services;
(b) NICTA may prosecute criminal proceedings for offences created by this Act in

consultation with and with the consent of the Public Prosecutor.
(c) Non-criminal proceedings may also arise in relation to certain conduct in contravention

of this Act and mandatory instruments for which NICTA may seek remedies, including
injunctions and pecuniary penalties.

(d) NICTA may issue non-binding warnings and binding desist orders if its has reasonable
grounds to believe that a person is contravening the Act or a mandatory instrument.

Division 2. - Criminal Offences and Penalties.

265. NO OPERATOR LICENCE.
A person who intentionally contravenes any of Sections 49,50 or 51 is guilty of an offence.

Penalty - In the case ofan individual, a fine not exceeding KSOO,OOO.OO for a first offence or,
for a subsequent offence, the greater ofKI,OOO,OOO.OO or three (3) times the value
of the benefit that the individual has obtained directly or indirectly from the
contravention.

Penalty - In the case of a body corporate, a fine not exceeding K.2,OOO,OOO.OO for the first
offence, or, for a subsequent offence, the greater ofKlO,OOO,OOO.OO or three (3)
times the value ofthe benefit that the body corporate has obtained directly or
indirectly from the contravention.

266. IMPROPER USE OF ICT SERVICES.
A person who, by means of an ICT service-

(a) sends any content or communication that the person knows is offensive or of an
indecent, obscene or menacing character; or

(b) for the purpose of causing annoyance, inconvenience or needless anxiety to another
person -

(i) sends any content or communication, that he knows to be false; or
(ii) persistently makes use of that ICT service with that intended purpose,

is guilty of an offence.

Penalty - A fine not exceeding K.20,OOO.OO or to imprisonment for a term not exceeding
three (3) months or both.
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267. PROTECTION OF COMMUNICATIONS.
0) Subject to this Section, a petson engaged in supplying an ICT service, who-

(a) intentionally intercepts a communication sent by means of that ICT service; or
(b) uses, discloses or records any communication or content sent via an ICT service or any

information relating to the ICT services provided to another person, that had come to
that person's knowledge or to which they had access, by reason of their position as an
ICT licensee or as an employee, agent or contractor of an ICT licensee; or

(e) intentionally modifies or interferes with any communication or content sent via an ICT
service, without the consent of the person to whom the communication was sent,

is guilty of an offence.

Penalty - In the case of an individual, a fine not exceeding KIO,OOO.OO.

Penalty - In the case of a body corporate, a fine not exceeding Kl 00,000.00 for the first
offence, or K500,000.00 for a subsequent offence.

(2) Nothing in this Section prevents an lCT licensee or any of its employees or agents from
withholding any content which the lCT licensee considers to be ­

(a) indecent or abusive; or
(b) in contravention of any law of Papua New Guinea; or
(c) of a nature likely to endanger or compromise public order or national security.

(3) Subsection (I) does not apply to anything done­
(a) in the proper course of a person's duty;
(b) in obedience of any order of the National Court; or
(e) which is required or authorised by the law of Papua New Guinea; or
(d) in relation to Subsections (I)(a) or (b), with the consent of all persons to whom the

communication or information relates; or
(e) to preserve the integrity of a network; or
if) to reasonably protect against dangerous conduct.

268. PROTECTION OF COMMUNICATIONS FACILITIES.
(I) A person who -

(a) damages, removes, or tampers with, any facility that is maintained, owned or made
available by a network licensee; and

(b) has the intention to, or does so with reckless disregard that it may-
(i) prevent, obstruct or impede the transmission or delivery of communications sent

via an ICT service; or
(ii) otherwise cause mischief,

is guilty of an offence.

Penalty - A fine not exceeding K200,000.OO or, on indictment, to imprisonment for a term
not exceeding fifteen(l5) years or both.

(2) Subsection (I) does not apply to anything done­
(a) in the proper course of a person's duty;
(b) in obedience of any order of the National Court; or
(c) which is required or authorised by the law of Papua New Guinea.
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(3) In determining the quantum of any penalty under this Section, the National Court shall take
into account (without limitation) -

(a) the magnitude of any loss or damage caused; and
(b) the relative seriousness of the conduct; and
(c) the importance of deterring any vandalism of core network infrastructure the long term

outage of which would cause material harrI1 contrary to the objective of this Act.

269. CRIMINAL LIABILITY OF DIRECTORS, OFFICERS ETC, OF BODIES CORPORATE.
Where a body corporate commits an offence under this Act or a mandatory instrument, any

director, officer, employee or agent of the body corporate who directed, authorised, assented to or
acquiesced or participated in the commission of the offence shall be a party to and guilty of the offence,
and shall be liable to the punishment provided for that offence in respect of an individual, whether or not
the body corporate has been prosecuted or convicted.

270. GENERAL PENALTY, ETC.
(J) Unless otherwise specified in this Act, the penalty for an offence against this Act or a

mandatory instrument is a fine not exceeding KIOO,OOO.OO or imprisonment for a term not exceeding
two (2) years or both.

(2) In addition to any other punishment that it may impose, the National Court may, if it thinks
fit, order the forfeiture of any money or goods in respect ofwhich an offence against this Act has been
committed.

271. NICTA TO PROSECUTE OFFENCES.
With respect to offences created by this Act or any mandatory instrument, NICTA may, in

consultation with and with the consent of the Public Prosecutor-
(a) control and exercise the prosecution r..mction of the State; and
(b) provide counsel-

(i) to prosecute persons charged with any offence; and
(ii) to appear on behalf of the State in any appeal before the National or Supreme

Court.

272. PROSECUTIONS UNDER OTHER LAWS.
Nothing in this Act shall prevent any person from being prosecuted under any otber written law for

any act or omission which constitutes an offence under this Act or any mandatory instrument, or from
being liable under that other written law to any punishment or penalty higher or other than that
prescribed by this Act or mandatory instrument, but no person shall be punished more than once for the
same offence.

273. COMPENSATION AND COSTS.
(J) Where a person is convicted of an offence against this Act and as a consequence directly or

indirectly of the commission of that offence any other person (including the State) has suffered damage
or injury or has incurred expenses, that other person may make an application to the Court for an award
for damages or compensation in respect ofthat damage or injury or expenses, and the Court may make
an order accordingly.
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(2) An application to the Court under Subsection (1) may be made at the conclusion of the
prosecution of the offence, or to the same Court not later than thirty (30) days after the person is
convicted.

(3) In an action under this Section, the Court may, where it thinks fit, order that person to­
(a) pay NICTA any reasonable costs and expenses ttl-at NICT~4. has incurred In any

investigation of the offence; and
(b) pay NICTA the costs of prosecuting the matter where it considers that it would be just in

the circumstances to make the order; and
(c) pay an amount of compensation to any persons (including the State) who, because of the

commission of the offence, suffered loss of income, loss or damage to property or
incurred costs; and

(d) lodge a bond or equivalent security.

(4) Costs and compensation recoverable under this Section are a civil debt and an action may be
taken by the person in whose favour the order was made to recover the debt.

Division 3. - Pecuniary Penalties and Damages.

274. PECUNIARY PENALTIES FOR CONTRAVENTIONS OF THE ACT.
(I) Subject to Subsection (2), where the National Court is satisfied that a person has contravened

a provision of this Act or a mandatory instrument, not being an offence against this Act or a mandatory
instrument, the Court may order that the person pay to the State such pecuniary penalty as the National
Court determines appropriate having regard to all relevant matters including-

(a) the nature and extent of the contravention and of any loss or damage suffered as a result
of the contravention; and

(b) the circumstances in which t:.!}e contravention took place; and
(c) whether the person has previously been found by the National Court in proceedings

under this Act to have engaged in any similar conduct.

(2) The pecuniary penalty payable pursuant to Subsection (1) -
(a) by an individual, shall not exceed K20,000.00 for a first contravention or, for a

subsequent contravention, the greater ofK50,000.00 or three (3) times the value of the
benefit that the individual has obtained directly or indirectly from the contravention;
and

(b) by a body corporate, shall not exceed-
(i) in tile case of a contravention of a term or condition of an ICT licence or the

obligations set out in Section 138, Section 147 and Section 162, tile greater of
K2,OOO,OOO.OO or three (3) times the value of the benefit that the body corporate
has obtained directly or indirectly from the contravention; or

(ii) in any other case, K200,000 for a first contravention or, for a subsequent
contravention, K500,OOO.00.

(3) Where the conduct involves multiple contraventions of Subsection (I), a proceeding may be
instituted under this Section against a person in relation to each contravention, but the person is not
liable to more than one pecuniary penalty under this Section in respect of the same conduct.
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275. CIVIL ACTION FOR RECOv-:ERY OF PECUNIARY PENALTIES.
(1) NICTA may apply to the National Court to recover on behalf of the State a pecuniary penalty

referred to in Section 274.

(2) The standard of proof in proceedings under Subsection (1) is the standard ofproof applying
in civil proceedings.

(3) A proceeding under Subsection (1) must be commenced within three (3) years after the
relevant contravention concerned.

(4) Any pecuniary penalties payable under this Act are be paid into the Consolidated Revenue
Fund to defray the expenditure of the State and are not a permitted source of funding for NICTA under
Section 32.

276. REMEDIES MAY BE PURSUED AT THE SAME TIME.
(1) Nothing in Section 281 prevents the recovery of a pecuniary penalty under Section 275.

(2) Nothing in Section 274 prevents the making of an application, or the granting of relief, under
Section 281.

277. ACTION FOR DAMAGES.
(1) Where a person has engaged., or is proposing or is likely to engage in conduct that involves or

would involve a convention ofthis Act or a mandatory instrument, an ICT licensee may apply to the
National Court for relief.

(2) The relief that may be granted under this Section includes an injunction, and, at the
applicant's option, either damages or an account ofprofits .

(3) Section 281 applies to an application under this Section.

278. CRIMINAL LIABILITY.
(1) Criminal proceedings do not lie against a body corporate or an individual merely because

they have contravened this Act or a mandatory instrument.

(2) A mandatory instrument must not specify an offence unless this Act permits it to do so.

Division 4. - Enforcement and Remedies.

279. WARNINGS.
(1) NICTA may issue a written warning to a person ifNICTA has reasonable grounds to believe

that the person -
(0) has contravened, or is acting in contravention of, or is likely to contravene, this Act or

any mandatory instrument that applies to that person; or
(b) has engaged, is engaging, or is likely to engage, in dangerous conduct.

(2) Any warning issued to a person under this Section must summarise the key grounds for
NICTA's reasonable belief and the immediate steps that must be taken by that person to address
NICTA's concerns.
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(3) NICTA is not required to issue a warning before it avails itself of any other remedies in this
Division.

280. DESIST ORDERS.
(I) NICTA may issue a desist order against a person ifNICTA has determined that the person­

(a) has contravened, or is acting in contravention of~ this Act or any mandatory instrument
that applies to that person; or

(b) has engaged, or is engaging, in dangerous conduct.

(2) Before issuing a desist order, NlCTA shall serve notice on the person to whom the desist
order will be directed -

(a) stating the facts constituting the alleged activity and where appropriate, the name of the
person against whom the allegation is made; and

(b) specifying the period within which and a place at which a hearing is to be held to
provide the person concerned an opportunity to show good cause why the desist order
should not be made.

(3) NICTA shall consider any representations made at the hearing referred to in Subsection
(2)(b) and-

(a) where NICTA considers, that the person concerned fails to show good cause why the
desist order should not be made, NICTA may issue the desist order; or

(b) ifNICTA is satisfied that the alleged activity did not occur, NlCTA shall not issue the
desist order.

(4) A desist order under Subsection (I) must-
(a) contain a statement of the facts referred to in Subsection (2)(0); and
(b) require the person at whom the desist order is directed to desist from the conduct giving

rise to the desist order; and
(e) be accompanied by documents in support of the allegation; and
(d) be served on the person who is the subject of the order.

(5) Upon receipt of a desist order from NICTA, the person to whom the desist order is directed
shall comply with the desist order.

(6) NICTA is not required to issue a desist order before it avails itself of any other remedies in
this Division.

281. INJUNCTIONS.
(I) This Section applies where a person-

(a) has contravened, or is acting in contravention of, or is likely to contravene, this Act or
any mandatory instrument that applies to that person; or

(b) has engaged, is engaging, or is likely to engage, in dangerous conduct.

(2) NICTA or the Minister or any person may apply to the National Court for-
(a) in a case in which Subsection (1)(0) applies-an interim injunction, an injuncrion, a

declaration, or any combination of these; or
(b) in a case to which Subsection (I)(b) applies-an interim injunction or an injunction or

both. .
-131-



National Information and Communications Technology

(3) Where NICTA or the Minister applies under this Section for an interim injunction or
injunction, the National Court shall not require the applicant or any other person, as a condition of
granting an interim injunction or injunction, to give an undertaking as to damages.

282. VICARIOUS LLABILITY.
Any conduct engaged in on behalf of a body corporate-

(0) by a director, servant or agent of the body corporate within the scope ofthe person's
actual or apparent authority; or

(b) by any other person at the direction or with the consent or agreement of a director,
servant or agent of the body corporate, where the giving of the direction is within tbe
scope of the actual or apparent authority ofthe director, servant or agent,

shall be deemed, for the purposes of this Act, to have been engaged in also by the body corporate
unless the body corporate establishes that it took reasonable precautions and exercised due diligence to
avoid the conduct.

Division 5. - Investigatory Powers.

283. ft.PPOINTMENT OF INSPECTORS.
(1) The Chief Executive may, by signed notice, appoint members ofthe staff ofNTCTA, or such

other persons as NICTA shall determine (including, for example, forensic computer experts), to be
inspectors for the purposes of this Act.

(2) The Chief Executive shall cause the notice appointing persons to be inspectors under
Subsection (1) to be published in the National Gazette.

284. AUTHORITY OF INSPECTORS.
(1) The Chief Executive ofNTCTA shall issue to each person appointed under Section 283 an

identity card that specifies the name and appointment of the person and to which is attached a recent
photograph of the person.

(2) A person, appointed under Section 283, who, upon ceasing to be an inspector, fails, without
reasonable excuse, to return to the ChiefExecutive the identity card issued to him under this Section, is
guilty of an offence.

Penalty - A fine not exceeding KI,OOO.OO.

285. IMPERSONATION OF INSPECTORS.
A person shall not impersonate, hold himself out to be,or represent himself to be, an inspector

under this Act unless that person has been appointed as an inspector under Section 283 and has not
ceased to be an inspector.

Penalty - A fine not exceeding K20,OOO.OO.

286. SEARCHES TO MONITOR COMPLIANCE WITH ACT, ETC.
(1) Subject to Subsections (2) and (3), an inspector may, to the extent that it is reasonably

necessary for the purpose of ascertaining whether this Act and any mandatory instrument has been
complied with, enter, at any time during the day or night, any premises that the inspector has reasonable
cause to believe are premises to which this Section applies and -.:
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(a) search the premises; or
(b) inspect and take photographs, or make sketches, of the premises or any substance or

thing at the premises; or
(c) inspect any book, record or document kept at the premises; or
(d) require persons to decrypt or provide password access to any document; or
(e) remove, or make copies of, any such book, record or document.

(2) An inspector may not, under Subsection (1), enter premises that are a residence unless the
occupier of the premises has consented to the entry.

(3) An inspector is not entitled to exercise any powers under Subsection (1) in relation to
premises where -

(a) the occupier of the premises has required the inspector to produce­
(i) his identity card for inspection by the occupier; and
(ii) a written notice signed by a Member authorising the person to undertake the

search and stating the grounds for that search; and
(b) the inspector fails to comply with these requirements.

(4) This Section applies to premises at which -
(a) activities that are the subject of regulation under this Act are engaged in; or
(b) records relating to any such activities are kept.

287. OFFENCE - RELATED SEARCHES AND SEIZURES.
(1) Where an inspector has reasonable grounds for suspecting that there may be on or in any

premises a particular thing that may afford evidence as to the commission of an offence to which this
Section applies, the inspector may -

(a) with the consent of the occupier of the premises; or
(b) under a warrant issued under Subsection (2);

enter the premises and -
(c) search the premises for the thing; and
(d) where the inspector finds the thing on or in the premises and that thing is described in

the warrant-seize the thing.

(2) Where an information on oath is laid before a Magistrate of a District Court alleging that
there are reasonable grounds for suspecting that there may be on or in any premises a particular thing
that may afford evidence as to the commission of an offence to which this Section applies and the
information sets out those grounds, the Magistrate may issue a search warrant in accordance with the
form prescribed for the purposes of this Subsection authorising an inspector named in the warrant, with
such assistance, and by such force~ as are necessary and reasonable, to enter the premises and exercise
the powers referred to in Subsections (I)(c) and (d) in respect of the thing.

(3) A Magistrate shall not issue a warrant under Subsection (2) unless -
(a) the informant or some other person has given to the Magistrate, either orally or by

affidavit, such further information (if any) as the Magistrate requires concerning the
grounds on which the issue of the warrant is being sought; and

(b) the Magistrate is satisfied that there are reasonable grounds for issuing the warrant; and
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(e) if seizure of a thing is contemplated, the seizure of that thing will not disrupt the
legitimate supply of leT services pursuant to an operator licence or
radiocommunications licence.

(4) There shall be stated in a warrant issued under Subsection (2)-
(a) the purpose for "vvhich the \-varrant is issued, &ljd L~e nature of the offence in relation to

which the entry, search and seizure are authorised; and
(b) whether entry is authorised to be made at any time of the day or night or during

specified hours of the day or night; and
(e) a description of the kind of things to be seized; and
(d) a day, not being later than one week after the day of issue of the warrant, upon which the

warrant ceases to have effect. .

(5) Where in the course of searching, under a warrant issued under this Section, for a particular
thing in relation to a particular offence, an inspector finds a thing that the inspector believes, on
reasonable grounds, to be -

(a) a thing that will afford evidence as to the commission of the offence, although not the
thing specified in the warrant; or

(b) a thing that will afford evidence as to the commission of another offence to which this
Section applies,

and the inspector believes, on reasonable grounds, that it is necessary to seize that thing in order to
prevent its concealment, loss or destruction, or its use in committing, continuing or repeating the offence
or another offence, the warrant is taken to authorise the inspector to seize that thing.

(6) Where an inspector seizes any thing under this Section, the inspector may retain the thing
until the end of ninety (90) days after the seizure or, where proceedings for an offence to which this
Section applies in respect ofwhich the thing may afford evidence are brought within that period, until
the proceedings (including any appeal to a court in relation to those proceedings) are completed.

(7) In this Section, "offences to which this Section applies" means any offence specified in this
Act or mandatory instrument.

288. POWER TO REQUIRE INFORMATION, ETC.
(I) Subject to Subsection (2), an inspector who has entered premises under this Division may, to

the extent that it is reasonably necessary for the purpose of ascertaining whether an offence to which this
Section applies (as defined in Section 287(7)) has been complied with, require a person to answer any
questions put by the inspector and to produce any books, records or documents requested by the
inspector.

(2) An inspector is not entitled to make a requirement of a person under Subsection (I) unless­
(a) the occupier of the premises has required the inspector to produce-

(i) his identity card for inspection by the occupier; and
(ii) a written notice signed by a Member authorising the person to undertake the

search and stating the grounds for that search; and
(b) the inspector fails to comply with these requirements.

(3) A person who, without reasonable excuse, (the burden of proof of which lies on him) refuses
or fails to comply with a requirement made ofthe person under Subsection (I), is guilty of an offence.
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Penalty - A fine not exceeding Kl 00,000.00 or imprisonment for a term not exceeding
twelve (12) months or both.

289. RETENTION OF BOOKS, RECORDS il...ND DOCUMENTS.
Where an inspector removes a book, record or document from the premises under Section 286 or

seizes a book, record or document under Section 287 or a person produces a book record or document to
an inspector in accordance with a requirement under Section 288 -

(a) subject to Subsection (e), the inspector may retain possession of the book, record or
document only for such period as is necessary and reasonable for the purpose of
ascertaining whether an offence to which this Section applies (as defined in
Section 287(7)) has been committed; and

(b) during that period the inspector shall permit a person who would be entitled to inspect
the book, record or document if it were not in the inspector's possession to inspect the
book, record or document and make a copy of the whole or any part of it (at that
person's cost) at all reasonable times; and

(c) if the book, record or document is required by NICTA to prosecute an offence under this
Act, the inspector may retain possession of the book, record or document for such
further period as is necessary for NICTA to prosecute that offence.

290. POWERS OF NATIONAL COURT UNAFFECTED.
Subject to Section 263, the powers conferred on the National Court under this Act are in addition

to, and not instead of, any other powers of the National Court.

Division 6. - Miscellaneous.

291. UNENFORCEABILITY OF AGREEMENTS.
(1) Where an agreement, or a provision of an agreement, is unenforceable because of a provision

of this Act or any mandatory instrument, a party to the agreement is not entitled, as against any other
party-

(a) to enforce the agreement or provision, as the case may be, whether directly or indirectly;
or

(b) to rely on the agreement or provision, as the case may be, whether directly or indirectly
and whether by way of defence or otherwise.

(2) A party to an agreement to which Subsection (1) applies is not entitled to recover by any
means (including, for example, set-off, a quasi-contractual claim or a claim for a restitution remedy) any
amount that, but for this Section, another party would have been liable to pay to the first mentioned
party under or in connection with the agreement or provision, as the case may be.

292. SERVICE OF NOTICES.
(1) If-

(a) an operator licensee is unable, after diligent inquiry, to find out who owns particular
land; or

(b) an operator licensee is unable to serve a notice under this Act on the owner ofland either
personally or by post, the operator licensee may serve a notice under this Act on the
owner of the land by publishing a copy of the notice in a newspaper circulating in a
district in which the land is situated and -

(c) if the land is occupied-serving a copy of the notice on the occupier; or
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(d) if the land is not occupied-attaching, if practicable, a copy of the notice to a conspicuous
part of the land.

(2) An operator licensee may treat land as unoccupied land if the operator licensee is unable,
after diligent inquiry, to find out-

(a) vvhether particular land is occupied; or
(b) who occupies particular land.

(3) If the operator licensee is unable to serve a notice under this Act on the occupier ofland
either personally or by post, the operator licensee may serve a notice under this Act on the occupier by­

(a) publishing a copy of the notice in a newspaper circulating in a district in which the land
is situated; and .

(b) attaching, ifpracticable, a copy of the notice to a conspicuous part of the land.

(4) Subsection (3) does not affect the operation of any other law of Papua New Guinea that
authorises the service of a document otherwise than as provided in this Section.

PART XV. - REPEAL, AMENDMENT, SAVING, AND TRANSITIONAL
PROVISIONS.

Division 1. - Repeals, Amendments alld Savings.

293. INTERPRETATION.
For the purposes of this Part -

"previous Acts" means the Telecommunications Act 1996 and the Radio Spectrum Act 1996
and any regulations made under these Acts;

"relevant ICCC functions" means the powers atld fhnctions of the ICCC prior to the
Succession Date under-
(a) the Telecommunications Act 1996; and
(b) in so far as they relate to the ICT industry, Part III of the Independent Consumer

and Competition Commission Act 2002.

294. REPEAL OF ACTS AND REGULATIONS.
The following Acts and Regulations are repealed with effect from the Succession Date ­

(a) Telecommunications Act 1996; and
(b) Radio Spectrum Act 1996; and
(c) Radio Spectrum Regulation 1997.

295. AMENDMENTS OF OTHER ACTS.
Each Act that is specified in Schedule 2 to this Act is amended as set out in Schedule 2 to this Act

with effect from the Succession Date.

296. SAVING OF EXISTING LICENCES.
(1) Notwithstanding the repeal of the previous Acts and subject to Subsection (2), during the

transition period -
(a) each existing licence shall remain valid and in force in accordance with its terms until

that existing licence is replaced by one or more JCT licences or is surrendered under
Section 304; and
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(b) to the extent that an existing licence authorises an existing licensee to offer ICT services
or use spectrum under the previous Acts, that conduct by the existing licensee is not in
contravention of this Act.

(2) From the Succession Date, all provisions of existing licences are subject to the provisions of
this Act and all existing licensees shall COITlply with this Act as if they held an leT licence and vvere an
ICT licensee. This Act prevails to the extent of any inconsistency between the provisions of any existing
licence and the provisions of this Act.

297. SAVING OF INSTRUMENTS MADE UNDER THE PREVIOUS ACTS.
(I) Subject to Subsection (2), any instrument made or given under the previous Acts that was in

force immediately before the Succession Date ("existing instrument") continues in force until amended
or revoked by NICTA as if it had been made in the same terms by NICTA as an instrument made or
given under this Act.

(2) In the event of any inconsistency between -
(a) on the one hand, this Act or any mandatory instrument; and
(b) on the other hand, the terms and conditions of any existing instrument,
then this Act or that mandatory instrument, as applicable, shall prevail and the existing
instrument shall have no effect to the extent of that inconsistency.

298. TRANSITIONAL SAVING OF CURRENT INDUSTRY STRUCTURE AND
PARTICIPATION.
(I) On and from the Commencement Date, the ICCC shall not issue or grant a general

telecommunications licence or public mobile licence under Part VI of the Telecommunications Act 1996.

(2) Subject to Subsection (3), on and from the Commencement Date until the Succession Date­
(a) subject to Subsection (I), any new licences, permits or authorities issued or granted by

the ICCC or PANGTEL under the previous Acts shall expire no later than 30 June 20 10;
and

(b) the Ieee and PANGTEL shall not revoke an existing licence or any permit or authority
under the previous Acts without the holder of the licence so requesting; and

(c) the ICCC and PANGTEL shall not vary any existing licences, permits or authorities
under the previous Acts (including imposing any new licence conditions under a
declaration of conditions of licences under section 63 of the Telecommunications Act
1996 or otherwise); and

(d) the ICCC shall not determine a Code of Practice under Section 66 and Section 66A of
the Telecommunications Act 1996; and

(e) PANGTEL shall not determine a Code of Practice under Section 66B of the
Telecommunications Act 1996; and

(f) the ICCC shall not make a Code or rules under Section 40 ofthe Independent Consumer
and Competition Commission Act 2002 that relate to the ICT industry; and

(g) any determination made by the Ieee under Section 84 of the Telecommunications Act
1996 shall be expressed to be an interim decision only and shall expire no later than 30
June 2010; and

(h) any directions by the Appeals Panel under Section I 82A(5) of the Telecommunications
Act 1996, must not be inconsistent with Subsection (2)(g).
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(3) Subsection (2) does not apply to any action for which the ICCC or PANGTEL, as the case
may be, has obtained the prior written consent ofthe Minister.

(4) Where a person has made an application for an existing licence under any of the previous
Acts which remains pending at the Succession Date, NICTA shall­

(a) reject that application; and
(b) refund, if applicable, any application fee that has been paid by the applicant; and]
(c) invite the applicant to submit an application for one or more ICT licences under this Act.

299. TRANSITION COMMITTEE.
On and from the Commencement Date -

(a) the Departmental Head of the Department responsible for communications and
information will establish and Chair a transition committee to coordinate the successful
transition to the regulatory regime set out in this Act; and

(b) each ofNICTA, the ICCC and PANGTEL shall be members of the transition committee
and will be represented, in the case of -

(i) NICTA, by a Member ofNICTA; and
(ii) ICCC, by the Commissioner of the ICCC; and
(iii) PANGTEL, by the Director-General of PANGTEL; and

(c) each ofNICTA, the ICCC and PANGTEL shall authorise and empower their delegate to
the transition committee to resolve transitional issues, agree transitional procedures and
maJ:e transitional decisions on its behalf;· and

(d) each ofNICTA, the ICCC and PANGTEL shall co-operate, share relevant information
and take such actions as are required by the Chair of the transition committee.

300. TRANSITIONAL REGULATIONS.
The Head of State, acting on advice, may make regulations, not inconsistent with this Act,

prescribing all matters necessary or convenient to enable the successful transition to the regulatory
regime set out in this Act.

301. AUDIT OF REGULATORY INSTRUMENTS.
(1) PANGTEL shall, before the Succession Date-

(a) complete a comprehensive audit of all regulatory instruments, (including any licences,
permits, or authorities) issued by it pursuant to the previous Acts sufficient to enable
PANGTEL to provide the detailed report identified in Subsection (I)(b); and

(b) provide a detailed report to NICTA and the Minister which identifies-
(i) those regulatory instruments (identifYing any that have expired); and
(ii) any missing regulatory instruments or instances where PANGTEL' s records are

incomplete; and
(iii) instances where regulatory instruments are pending, including any draft

regulatory instruments that have not yet been issued and any instances where
applications for licences have been received but not yet been processed.

(2) ICCC shall, before the Succession Date-
(a) complete a comprehensive audit of all regulatory instruments, (including any licences,

permits, or authorities) issued by it pursuant to the Telecommunications Act 1996, or
otherwise in performance ofrelevant ICCC functions, sufficient to enable leCC to
provide the detailed report identified in Subsection (2)(b); and
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(b) provide a detailed report to NICTA and the Minister which identifies-
(i) those regulatory instruments (identifying any that have expired); and

(ii) any missing regulatory instruments or instances where ICCe's records are
incomplete in relation to the subject matter of this Act; and

(iii) instances where any such regulatory instruments are pending, including any draft
regulatory instruments that have not yet been issued and any instances where
applications for licences have been received but not yet been processed.

Division 2. - Non-Applicability ofother Regulatory Regimes.

302. TELECOMMUNICATIONS IS NOT A REGULATED INDUSTRY.
(1) This S~ction applies on and from the Succession Date.

(2) The telecommunications industry is not a regulated industry for the purposes of the
Independent Consumer and Competition Commission Act 2002 and any declaration under
Section 32 of that Act to that effect is of no legal effect.

(3) Telikom PNG Ltd and Pacific Mobile Communications Ltd are not regulated entities, and the
services they supply are not regulated services, for the purpose ofthe Independent Consumer and
Competition Commission Act 2002 and any declaration under Section 32 of that Act to that effect is of
no legal effect.

(4) The regulatory contract between the ICCC, Telikom PNG Ltd and Pacific Mobile
Communications Ltd dated 16 July 2002 is terminated and has no further legal effect.

(5) Part III of the Independent Consumer and Competition Commission Act 2002 does not apply
to any industry to the extent that goods or services supplied within that industry are ICT services under
this Act.

Division 3. - Migration ofExisting Licences.

303. NOTICE OF TRANSmONAL PROCEDURES.
(1) Within 60 days of the Succession Date, NICTA shall, by notice published in the National

Gazette, state the procedures by which NICTA plans to undertake the migration of existing licences to
ICT licences.

(2) The notice published under Subsection (1) shall specify the following matters-
(a) the identity of all existing licensees and the nature of the existing licence or licences

held by each existing licensee;
(b) the information that must be provided to NICTA by existing licensees to assist NICTA

in migrating existing licences to ICT licences; and
(c) the process that NICTA plans to follow to migrate existing licences to lCT licences;

and
(d) any other procedural matter that NICTA considers desirable to facilitate the migration

of existing licences to ICT licences.

(3) NICTA shall publish a copy of the notice published under this Section on its website and
endeavour to provide a copy of the notice to all existing licensees identified in the notice.
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(4) All existing licensees and ICT licensees shall comply with the procedures and requirements
specified in the notice published under this Section.

304. LICENCE MIGRATION PROCESS.
(1) This Section applies on and from the Succession Date.

(2) Notwithstanding any other provision of this Act, an existing licensee, and a related company
to an existing licensee, is not eligible to be the holder of an ICT licence unless that rCT licence is issued
under this Section.

(3) rf, within the transition period, an existing licensee applies to NrCTA to replace an existing
licence with one or more ICT licences, NrCTA shall issue one or more rCT licences to the existing
licensee.

(4) Notwithstanding any other provision of this Act, the one or more rCT licences issued under
Subsection (3) -

(a) unless NICTA and the existing licensee agrees otherwise, shall be issued on terms that
confer on the existing licensee -

(i) the right to offer rCT services to at least the same extent as permitted by the
existing licence but shall not confer any monopoly or exclusive rights in relation
to any rCT services, including any such rights contained in the existing licence
and/or granted by virtue ofthe previous Acts; and

(ii) the same rights in relation to the use of spectrum and the duration of those rights
as the existing licensee was entitled to use under an existing licence; and

(b) shall include an obligation to pay to NrCTA amounts that in quantum and timing of
payments are identical to the existing licensee's obligations under its existing licence or
existing licences, including any amounts that were outstanding or overdue under any
existing licence when the replacement rCT licence is issued;

(c) to the extent that the existing licensee holds an existing licence that imposes a
mandatory coverage obligation, shall contain an equivalent mandatory coverage
obligation; and

(d) in all other respects shall be an rCT licence issued in accordance with this Act on terms
and conditions determined under this Act.

(5) Notwithstanding Subsection (4)(b), NrCTA may levy licence fees in accordance with this
Act in relation to any rCT services in a new rCT licence that are beyond the scope of the relevant
existing licence or existing licences.

(6) Upon the commencement of the one or more rCT licences issued under Subsection (3) to
replace an existing licence, the existing licence is deemed to have been surrendered and has no further
legal effect.

(7) Notwithstanding any other provision of this Act and subject to Digicel (PNG) Limited
making application under Subsection (3) to replace its existing licences with one or more rCT licences,
NrCTA shall, in ,esponse to an application, issue to Digicel (PNG) Limited a network licence to operate
international gateway facilities on terms and conditions to be determined by NrCTA under this Act.
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(8) If at the expiry of the transition period, an existing licensee has not applied to NICTA to
replace an existing licence with one or more ICT licences, then -

(a) NICTA may by notice published in the National Gazette, specify a date for the
purposes ofthis Subsection; and

(b) the existing licence shall by virtue of this Section be deemed to be surrendered on the
date so specified and to have no further legal effect.

Division 4. - NIeTA Succession.

305. NICTA SUCCESSION ARRANGEMENTS.
(1) On and from the Succession Date-

(a) certain assets and liabilities of PANGTEL are transferred to NICTA in accordance with
this Division; and

(b) certain assets and liabilities of the leec are transferred to NICTA in accordance with
this Section; and

(e) PANGTEL shall cease to exist for all purposes; and
(d) any reference in any Act (other than this Act), regulation, subordinate instrument or any

other document, to PANGTEL is to be construed as a reference to NICTA, unless the
contrary intention appears.

(2) In relation to PANGTEL-
(a) all assets and liabilities held by PANGTEL, and all rights and all management or

control of anything which, immediately prior to the Succession Date were vested,
payable to, recoverable by, or which belong to PANGTEL are, as from the Succession
Date, taken to have been transferred to, vested in, payable to or recoverable by and
belong to NICTA without any transfer, assignment, notice or assurance other than this
Act and despite allY other Act or law; and

(b) notwithstanding any other Act or law, all assets and liabilities referred to in Subsection
(2)(a) shall vest in NICTA, and the legal and equitable title to such assets and liabilities
shall not be affected by any failure to comply with, or contravention of any such Act or
law or lack ofprocedure or process and Acts or laws which may impede or constrain
the effectiveness of this Subsection may be amended or repealed by regulation to the
extent necessary to give effect to this Subsection; and

(e) all suits,actions and proceedings commenced and pending immediately prior to the
Succession Date by or against PANGTEL are, on and from the Succession Date, to be
taken to be pending and may be carried and prosecuted by or against NICTA, and no
such suit, action or proceeding is abated or prejudicially affected by this Act; and

(d) all contracts (excluding for employment), deeds, instruments or other instruments
("'fitten or otherwise) entered into by or with PANGTEL and in force immediately
prior to the Succession Date are, on and from the Succession Date, to be taken to be
contracts, deeds, instruments or other instruments entered into by or with NICTA; and

(e) all employment contracts entered into by or with PANGTEL in force immediately prior
to the Succession Date and which are notified in the National Gazette by the Minister,
are, as from the Succession Date, to be taken to be employment contracts entered into
by or with NICTA; and

if) all State appropriations in the name, or for the benefit, of PANGTEL shall, as from the
Succession Date, accrue to, and be for the benefit of, NICTA.
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(3) In relation to the ICCC, but only in respect of relevant ICCC functions, without limiting
Subsection (1)-

(a) all assets and liabilities held by the IeCC for the relevant ICCC functions which are
notified in the National Gazette by the Minister for Finance and Treasury for that
purpose, whether before or after the Succession Date, or which may otherwise be
vested in or transferred to :NICTA for the purposes of this l'.ct by the Iviinister for
Finance and Treasury by notice in the National Gazette, are, as from the Succession
Date, taken to have been transferred to, vested in, payable to or recoverable by and
belong to NICTA without any transfer, assignment, notice or assurance other than this
Act and despite any other Act or law; and

(b) notwithstanding any other Act or law, all assets and liabilities referred to in Subsection
(3)(a) shall vest in NICTA, and the legal and equitable title to such assets and liabilities
shall not be affected by any failure to comply with, or contravention of any such Act or
law or lack ofprocedure or process and Acts or laws which may impede or constrain
the effectiveness ofthis Subsection may be amended or repealed by regulation to the
extent necessar'j to give effect to this Subsection; ai1d

(c) all suits, actions and proceedings commenced and pending immediately prior to the
Succession Date by or against the IeeC in respect of the relevant ICCC functions,
which are notified in the National Gazette by the Minister for Finance and Treasury for
that purpose, are, as from the Succession Date, to be taken to be pending and may be
carried and prosecuted by or against NICTA, and no such suit, action or proceeding is
abated or prejudicially affected by this Act; and

(d) all contracts (including for employment), deeds, instruments or other instruments
(written or otherwise) entered into by or with the ICCC in respect of the relevant ICCC
functions only and in force immediately prior to the Succession Date and which are
notified in the National Gazette by the Minister for Finance and Treasury for that
purpose, are, as from the Succession Date, to be taken to be contracts, deeds,
instruments or other instruments entered into by or with NICTA; and

(e) all State appropriations in the name, or for the benefit, of the ICCC in respect of the
relevant ICCC functions shall, as from the Succession Date, accrue to, and be for the
benefit of, NICTA; lmd

(f) a notification made for the purposes of Subsection (3)(a) can be corrected so as to be
effective and workable, but otherwise cannot be varied or revoked.

(4) An asset, liability or interest vested in NICTA pursuant to this Act shall, at the time of
vesting, be accounted for in a manner determined by NICTA that is consistent with applicable financial
reporting standards.

(5) No stamp duty or other ta,< is payable under any Act in respect of anything done under this
Division AvA.

(6) For the purposes of the transfer under Subsection (2)-
(a) the Minister shall prepare for inclusion in the notice an allocation statement specifying

those employees of PANGTEL to be transferred to NICTA; and
(b) each employee of PANGTEL specified in the allocation statement shall, as from the

Succession Date, be employed by NICTA on the same terms and conditions on which
he was employed by PANGTEL immediately before the Succession Date.
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(7) For the purposes of the transfer under Subsection (3)-
(a) the Minister for Finance and Treasury shall prepare for inclusion in the notice an

allocation statement specifying the assets, rights and liabilities of the ICCC relating to
relevant ICCC functions; and

(b) the allocation statement shall also specify those employees of the ICCC to be
transferred to l~lCTA; and

(e) the Minister for Finance and Treasury may, at any time within twelve (I2) months after
the Succession Date, amend the allocation statement for the purposes of addressing any
residual issues not identified in the initial allocation statement and the allocation
statement so amended is the allocation statement; and .

(d) ea"h employee ofthe ICCC specified in the allocation statement shall, as from the
Succession Date, be employed by NICTA on the same terms and conditions on which
he was employed by the ICCC immediately before the Succession Date.

306. mCTA TRANSFERRED EMPLOYEES.
(I) On and from the Succession Date, the initial employees and other staff ofNICTA are to be

the persons the persons identified in Section 305(6)(a) and 305(7)(b).

(2) Each employee referred to in Suhsection (l) is to be referred to in this Section as a
"transferred employee".

(3) Each transferred employee is to he regarded as -
(a) having been employed by NICTA with effect on and from the Succession Date; and
(b) having been employed on the same terms and conditions as those that applied to the

person immediately before the Succession Date; and
(c) having the same entitlement to leave accrued in connection with that individual's

employment by PANGTEL or the IeeC (as applicable) to the extent that any leave
accrues between the time from any payment under Subsection (6) and the Succession
Date.

(4) The service ofa transferred employee as an employee ofJ'.J1CTA is to be regarded for all
purposes as having been continuous with the service ofthe employee, immediately before the
Succession Date.

(5) Subject to Subsection (6), a transferred employee is not entitled to receive any payment or
other benefit by reason only of having ceased to be an officer or employee of PANGTEL or the ICCC
because ofthis Section.

(6) Before the Succession Date-
(a) PANGTEL shall pay to each transferred employee identified in Section 305(6)(a), all

accrued leave in connection with that employment by PANGTEL that is equivalent to
the entitlement that the person had accrued, as an officer or employee of PANGTEL,
immediately prior to the Succession Date; and

(b) the ICCC shall pay to each transferred employee identified in Section 305(7)(b), all
accrued leave in connection with that employment by the ICCC that is equivalent to the
entitlement that the person had accrued, as an officer or employee of the ICCC,
immediately prior tothe Succession Date.
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307. NON-TRA...NSFERRlNG EMPLOYEES.
(I) A person who immediately prior to the Succession Date, was engaged and employed by

PANGTEL but who was not identified in Section 305(6)(a) is to be referred to in this Section as a "non­
transferring employee".

(2) A non-transfel1~ng employee shall, from the Succession Date, be made redundant and,
immediately priarto the Succession Date, shall have his entitlements paid to him or her by PANGTEL.

(3) A non-transferring employee shall not be eligible to be employed by NICTA for a period of
two (2) years from the Succession Date.

308. CONSEQUENCES OF TillS DIVISION.
The operation of this Division is not to be regarded as-

(a) prejudicially affecting, or a breach of or a default under, any contract, deed, instrument
or agreement (written or otherwise) or otherwise a civil wrong; or

(b) a breach of or default under any provision of any contract, deed, instrument, ar such
agreement prohibiting, restricting or regulating the assignment or transfer of assets,
rights ar liabilities; or

(c) giving rise to any remedy by a party to, or causing or permitting the termination or
discharge of, any contract, deed, instrument or such agreement or any judgment, order
and process of a court which creates, modified or extinguishes assets, rights or
liabilities (or which would do so iflodged, filed or registered in accordance with any
law), because of a change in the beneficial or legal ownership or any asset, right or
liability.

309. TRANSFER OF ICCC ICT FUNCTIONS TO meTA.
(I) On and from the Succession Date, in so far as the functions continue to have operation, there

is transferred to NICTA the functions of the ICCC as set out in Section 19F of the Telecommunications
Act 1996.

(2) The 1CCC shall-
(a) do everything that is necessary to facilitate the implementation of any Government

Policy relating to the ICT industry in so far as it relates to the ICCC; and
(b) cause to be delivered to NICTA by no later than the Succession Date, all documents

that relate to relevant ICCC functions, including without limitation all documents­
(i) identified in the report provided under Subsection 301(2); and

(ii) relating to the ICCe's licensing functions and powers under Part VI of the
Telecommunications Act 1996, including all documents relating to applications
for, or tenders associated with, the grant or issue of licences; and

(iii) relating to the development of any private network class licence under Division
VI.3A of the Telecommunications Act 1996; and

(iv) relating to the ICCC's functions and powers in connection with Codes of Practice
under Part VIA ofthe Telecommunications Act 1996; and

(v) relating to the ICCC's functions and powers in connection with tariffs under Part
IX of the Telecommunications Act 1996; and
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(vi) relating to the ICCe's functions and powers under Parts III and IV of the
Independent Consumer and C0111petition Act 2002 in connection with the
regulated industry declared by Section 19A of the Telecommunications Act 1996
as the telecommunications industry; and

(vii) relating to government policy notified to the ICCC under Section 191 of the
Telecommunications Act 1996; and

(viii) relating to Part Xlofthe Telecommunications Act 1996, including any arbitration
under Section 84 ofthat Act (whether or not a determination has been made in
connection with that arbitration); and

(ix) relating to any public inquiry, investigation or enforcement action by the ICCC
under Parts XI, XII, XIII or XIV of the Telecommunications Act 1996; and

(b) canry out the ICCC's remaining functions in such a manner 'so as to best secure that
NICTA is able to effectively canry out its functions under this Act; and

(c) carry out its functions in a manner that promotes the interests ofNICTA and the
obj ective ofthis Act.

310. OUTSTANDING ACCESS ARBITRATIONS.
Any arbitration that has been submitted to the IeCC pursuant to Section 84 of the

Telecommunications Act 1996 and that is pending a final determination as at the Succession Date will be
treated in the following manner-

(a) the arbitration will be deemed to relate to a declared service and will be subject to
determination by NlCTA in accordance with Part VI of this Act as if the dispute
between the parties to the arbitration had been validly notified to NICTA as an access
dispute under Section 143 of this Act; and

(b) the supplier ofthe service that is the subject of the dispute will be the "access provider"
and the other carrier involved in the dispute wiIl be the "access seeker" for the purposes
of Part VI of this Act; and

(c) NICTA will determine the arbitration in accordance with the provisions of Part VI of
this Act; and

(d) NICTA may call upon the ICeC to provide such assistance as NICTA requires to
conduct the arbitration and the ICCC shall provide that assistance; and

(e) NICTA may (at its discretion) replace any existing interim determination issued under
Section 84 of the Telecommunications Act 1996 in that arbitration with a fresh interim
determination issued under Section 146 of this Act to the extent that the existing interim
determination has not expired; and

(j) notwithstanding Section 155 of this Act, NICTA may backdate any final determination
issued under Section 147 of this Act to the date at which the arbitration was commenced
by the ICCC, irrespective that such date may have occurred before the Succession Date
Or the Commencement Date.

311. DEVELOPMENT OF PROTOCOLS BETWEEN ICCC AND NICTA.
From the Succession Date, the ICCC and NICTA shall develop and update protocols, from time to

time, that outline the extent to which they wiIl consult with and provide assistance to each other, and the
manner of such assistance and consultation, in relation to any market conduct and consumer affairs
affecting the ICT industry,
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SCHEDULE 1. - DEEMED SERVICES.

Sec.13!.
1. DOMESTIC MOBILE TER..1\1INATING ACCESS SERv1CE.

(1) The "domestic mobile terminating access service" is hereby declared until 31 December
2014.

(2) The domestic mobile terminating access service-
(a) is a network service for the carriage ofany combination of

(i) voice communications; and/or
(ii) short messaging services,

from a point of interconnection, or potential point of interconnection, to any B-party
connected to the access provider's mobile network; and

(b) includes such facilities access services as are necessary to enable the access seeker to
interconnect its facilities to the facilities of the access provider at points of
interconnection to realise any-to-any connectivity; and

(c) is a designated interconnection service for the purposes of the any-to-any connectivity
obligation.

(3) Different charges may be applied to different aspects ofthis service.

(4) Any words or phrases used in this declaration that are defined in the National Information
and Communications Technology Act 2009 have the meaning given in that Act. Other words or phrases
that are defined below have that meaning only for the purposes of this declaration-

"call" means a continuous communication;

"cell" means the geographic area served by a base station;
"B-party" is a retail customer located in Papua New Guinea to whom a call is made;
"mobile network" means a network that -

(a) comprises multiple base stations that transmit and receive radiocommunications
to and from apparatus of a B-pa...rty located in a cell associated with each base
station; and

(b) detects the apparatus within which the cell is located and causes the
base station in that cell to transmit and receive calls to and from that customer
equipment; and

(c) enables calls to continue without interruption when such apparatus moves
between cells;

"point of interconnection" is a location in Papua New Guinea which is a physical point of
demarcation between the access seeker's network and the access provider's network.

2. DOMESTIC FIXED TERMINATING ACCESS SERVICE.
(1) The "domestic fixed terminating access service" is hereby declared until 31 December 2014.

(2) The domestic fixed terminating access service-
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(a) is a network service for the carriage of any combination ofvoice communications from
a point of interconnection, or potential point of interconnection, to any B-party
connected to the access provider's fixed network; and

(b) includes such facilities access services as are necessary to enable the access seeker to
interconnect its facilities to the facilities ofthe access provider at points of
interconnection to realise any-ta-any connectivity; and

(c) is a designated interconnection service for the purposes of the any-to-any connectivity
obligation.

(3) Different charges may be applied to different aspects of this service.

(4) Any words or phrases used in this declaration that are defined in the National Information
and Communications Technology Act 2009 have the meaning given in that Act. Other words or phrases
that are defined below have that meaning only for the purposes of this declaration-

"call" means a continuous communication;
"cell" means the geographic area served by a base station;
"B-party" is a retail customer located in Papua New Guinea to whom a call is made;
"fixed network" means a network that is not a mobile network.
"mobile network" means a network that-

(a) comprises multiple base stations that transmit and receive radiocommunications
to and from apparatus of a B-party located in a cell associated with each base
station; and

(b) detects the customer equipment within which the cell is located and causes the
base station in that cell to transmit and receive calls to and from that customer
equipment; and

(c) enables calls to continue without interruption when the customer equipment
moves between cells;

"point of interconnection" is a location in Papua New Guinea which is a physical point of
demarcation between the access seeker's network and the access provider's network.

SCHEDULE 2. - AMENDI\1ENTS TO OTHER LEGISLATION.

1. INDEPENDENT CONSUMER AND COMPETITION COMMISSION ACT 2002.
(I) This Section amends the Independent Consumer and Competition Commission Act 2002.

(2) Section 2 is amended by adding the following definition after the definition "decision" and
before the definition "International Arbitrator" -

"leT Appeals Panel" has the meaning given to it under the National Information and
Communications Technology Act 2009."

(3) The existing Subsections (1) to (4) of Section 41 are deleted and replaced with the following
new Subsections (1) to (4) ofSection41-
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"41. PlJ~EL OF EXPERTS.
(I) The Head of State, acting with, and in accordance with, the advice ofa

majority of the members of the Appointments Committee, shall-
(a) appoint a panel of experts who may sit as members of the Appeals

Panel and the ICT Appeals Panel established under Part XIII of the
JJationallrqormation and Communications Technology Act 2009;
and

(b) appoint a member of the panel as the chairman ofthe panel.

(2) A person is not eligible for appointment to the Panel ofExperts unless he ­
(a) is a person of integrity, independence of mind and of good reputation;

and
(b) has Imowledge of or experience in industry, commerce, economics,

law, public administration or consumer protection.

(3) At lea,,'i one of the persons appointed to the Panel of Experts -
(a) shall have international experience in the operation and administration

of an economic regulatory regime; and
(b) shall not be a resident of Papua New Guinea; and
(c) shall be Imown as the 'International Arbitrator'.

(4) A member of either the Commission or the National Information and
Communications Technology Authority may not be appointed to the Panel
ofExperts."

2. AMENDMENTS TO CRIMINALCODE ACT 1974.
(I) This section amends Schedule I of the Criminal Code Act 1974, except where it is specified

that Schedule 2 ofthat Act is amended.

(2) The amendments in this section apply only to offences committed after this section
commences.

(3) Section 1(1) is amended by-
(a) adding the following definition after the definition "clerk" and before the defmition

"company" -
"communication" has the meaning given to it under the National Information and

Communications Technology Act 2009."
(b) adding the following definition after the definition "explosive substance" and before the

definition "genocide"-
"facility" has the meaning given to it under the National Information and

Communications Technology Act 2009."
(c) adding the following definitions after the definition "have in possession" and before the

definition "indictment"-
"ICT licensee" means the holder of a licence issued or granted under the National

Information and Communications Technology Act 2009."
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"ICT service" has the meaning given to it under the National Information and
Communications Technology Act 2009."

(d) omitting the definition "telegram".
(e) omitting the definition "telegraph".
(f) omitting the definition "telegraph office".
(g) adding the following definition after the definition "thing sent by posf~ and before the

definition "uncorroborated testimony" -
"thing sent by post or ICT service" includes a communication sent by or in the course

of transmission by an ICT service."

(4) Section 1(4) is amended by-
(a) omitting "or telegraph" in the first place where it appears.
(b) omitting "or telegraph office".
(e) omitting "or telegraph" in the third place where it appears.
(d) omitting "or telegrams".

(5) Section I is amended by -
(a) adding the following Subsection (4A)-

"(4A)For the purposes of the definition of "thing sent by post or lCT service" in
Subsection (l) a communication shall be deemed to be in the course of
transmission by an lCT service ifthe communication has been collected or
received by an lCT licensee for transmission, but has not yet been delivered by
the lCT licensee."

(6) The heading of Division 8 is amended by omitting "Telegraphs" and substituting
"Telecommunications".

(7) Section 170 is amended by-
(a) omitting "TELEGRAPH" in the first place where it appears and substituting "ICT

SERVICE".
(b) omitting "that is in the course oftrful.Smission by post or telegraph" and substituting

"sent by post or ICT service that is in the course of transmission".

(8) Section 171 is amended by-
(a) omitting "TELEGRAPH" in the first place where it appears and substituting "ICT

SERVICE".
(b) omitting "that is in the course of transmission by post or telegraph" and substituting

"sent by post or ICT service that is in the course oftransmission".
(e) omitting "Telikom PNG Limited" and substituting "an ICT licensee".

(9) Section 172 is amended by -
(a) omitting "TELEGRi\PH" in the first place where it appears and substituting "ICT

SERVICE".
(b) omitting "telegraph" in the second place where it appears and substituting "lCT

service".
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(10) Section 173 is amended by-
(0) omitting "Telikom PNG Limited" and substituting "an ICT licensee".
(b) omitting "telegtaph" and substituting "lCT service".

(11) Section 174 is amended by omitting "or telegtaph".

(12) Section 175(0) is amended by omitting "Telikom PNG Limited" and substituting "an leT
licensee".

(13) Section 176 is amended by-
(0) omitting "Telikom PNG Limited" and substituting "an ICT licensee".
(b) omitting "telegtam" and substituting "communication sent by means ofan lCT

senrice".

(14) Section 178(a) is amended by omitting "that is or may be transmitted by post or telegtaph"
and substituting "sent by post or ICT service".

(15) Section 178(b) is amended by-
(a) omitting "Telikom PNG Limited" and substituting "an lCT licensee".
(b) omitting "anything sent by post or telegtaph" and substituting "any thing sent by post or

lCT service".

(16) Section 182 is amended by omitting "telegraphs" and substituting "telecommunications".

(17) Section 185(a)(ii) is amended by omitting "or telegraph service".

(18) Section 186 is amended by omitting "or telegraph".

(19) Section 187 is amended by -
(a) omitting "AND TELEGRAPH".
(b) omitting "or telegraph office".

(20) Section 188 is amended by-
(a) omitting "TELEGRAPH" in the fIrst place where it appears and substituting "lCT".
(b) omitting "Telikom PNG Limited" in the fIrst place where it appears and substituting "an

ICT licensee".
(c) omitting "Telikom PNG Limited" in the second place where it appears and substituting

"an ICT licensee".
(d) omitting "or telegraph offIce" in the first place where it appears.
(e) omitting "telegraph office" in the second place where it appears and substituting "an

lCT service".
(f) omitting "business of the offIce" and substituting "business of the offIce or premises".
(g) omitting, "or telegraph offIce" in the third place where it appears.

(21) Section 189 is repealed.

(22) Section 190 is repealed.
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(23) Section 191 is amended by
(a) omitting "in a telegraph office" and substituting "by an ICT licensee".
(b) omitting "telegram" in the first place where it appears and substituting "communication

sent by an lCT service".
(e) omitting "telegram" in the second place where it appears and substituting

"communication".

(24) Section I92 is amended by-
(a) omitting "TELEGRAPH LINE" in the first place where it appears llijd substituting

"TELECOMMUNICAnONS FACILITY".
(b) omitting "responsible for posts and telegraphs" and substituting "for Communications

and Information".
(e) omitting "telegraph line" in the second place where it appears and substituting

"facility".
(d) omitting "line" in the third place where it appears and substituting "facility".

(25) Section 193 is amended by-
(a) omitting "AND TELEGRAPHS".
(b) omitting "or telegraph office" in the first place where it appears.
(e) omitting "or telegraph office" in the second place where it appears.
(d) omitting "or telegraph office" in the third place where it appears.

(26) Section 194 is amended by-
(a) omitting "Telikom PNG Limited" and substituting "an ICT licensee".
(b) omitting "telegraphs" and substituting "telecommunications".

(27) Section 462(6) is amended by-
(a) omitting "telegraph" in the first place where it appears and substituting "an ICT

service".
(b) omitting "telegraph" in the second place where it appears and substituting "an ICT

service".

(28) Section 471 is amended by-
(a) omitting "TELEGRAPH" in the first place where it appears and substituting "ICT

SERVICE".
(b) omitting "telegraph" in the second place where it appears and substituting "an ICT

senriee".
(e) omitting "telegraph" in the third place where it appears and substituting "an ICT

service".

(29) Section 480 is repealed.

(30) Section 530(4) is amended by-
(a) omitting "Telikom PNG Limited" in the first place where it appears and substituting

"an ICT licensee".
(b) omitting "Telikom PNG Limited" in the second place where it appears and substituting

"an ICT licensee".
(e) omitting "telegraph" and substituting "ICT service".
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(d) omitting "responsible for communications" in the first place where it appears and
substituting "for Communication and Information".

(e) omitting "responsible for communications" in the second place where it appears and
substituting "for Communication and Information".

(31) Schedule 2 is amended by-
(a) omitting "telegraph" in the first place where it appears and substituting "ICT service".
(b) omitting "telegraph" in the second place where it appears and substituting "ICT

service".
(c) omitting "telegraph" in the third place where it appears and substituting "ICT service".

3. AMENDMENTS TO PROTECTION OF PRIVATE COMMUNlCATIONS ACT 1973.
(I) This section amends the Protection ofPrivate Communications Act 1973.

(2) Section 1(1) is amended by adding the foIIowing definition after the definition "Director­
General" and before the definition "interception" -

(3) "ICT licensee means the holder of a licence issued or granted under the National Information
and Communications Technology Act 2009."

(4) Section 10 is amended by-
(a) omitting "Telikom PNG Limited" in the first place where it appears and substituting

"an ICT licensee".
(b) omitting "Telikom PNG Limited" in the second place where it appears and substituting

"an ICT.Iicensee".
(c) omitting "Telikom PNG Limited" in the third place where it appears and substituting

"an leT licensee".

(5) Section 12(1) is amended by omitting "Telikom PNG Limited" and substituting "an ICT
licensee".

(6) Section 22 is amended by-

(a) omitting "Te1ikom PNG Limited" in the first place where it appears and substituting
"an lCT licensee".

(b) omitting "Telikom PNG Limited" in the second place where it appears and substituting
"an ICT licensee".

(c) omitting "Telikom PNG Limited" in the third place where it appears and substituting
"an ICT licensee".

(d) omitting "Telikom PNG Limited" in the fourth place where it appears and substituting
"an ICT licensee".

4. AMENDMENTS TO CIVIL AVIATION ACT 2000.
(1) This Section amends the Civil Aviation Act 2000.

(2) Section 3 is amended by-
(a) adding the following definition after the definition "navigation installation" and before

the definition "non-scheduled international air service" -
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"NICTA" means National Information and Communications Technology
Authority established under the National Informarion and
Communications Technology Act 2009".

(b) omitting the following definition after the definition of "owner" and before the
definition of "Papua New Guinea Air Traffic Services Ltd."-

""PAl-iGTEL" means Papua New Guinea Telecommunications Authority
established under the Telecommunications Act 1996".

(3) Section 146 is amended by omitting "PANGTEL" and substituting "NICTA".

5. AMENDMENTS TO DEFENCE (VISITING FORCES) ACT 1975.
(1) This section amends the Defence (Visiting Forces) Act 1975.

(2) Section 38 is amended by omitting "Radio Spectrum Ad' and substituting "National
Information and Communications Technology Act 2009".

6. AMENDMENTS TO CLASSIFICATION OF PUBLICATION (CENSORSHIP) ACT 1989.
(1) This section amends the Classification ofPublication (Censorship) Act 1989.

(2) Section 24 is amended by omitting "Radio Spectrum Ad' and substituting "National
Information and Communications Technology Act 2009".

(a) omitting "Radio Spectrum Acf' in the first place where it appears and substituting
"National Infonnation and Communications Technology Act 2009".

(b) omitting "Radio Spectrum Act" in the second place where it appears and substituting
"National Information and Communications Technology Act 2009".

(c) omitting "Radio SpectrumAcf' in the third place where it appears and substituting
"National Information and Communications Technology Act 2009".

(d) omitting "Radio Spectrum Act" in the fourth place where it appears and substituting
"National Infonnation and Communications Technology Act 2009".

7. AMENDMENTS TO BROADCASTING CORPORATION ACT 1973.
(1) This section amends the Broadcasting Corporation Act 1973.

(2) Section 2 is amended by omitting "Radio Spectrum Acf' and substituting "National
Information and Communications Technology Act 2009".

(3) Section 6 is amended by omitting "Radio Spectrum Act" and substituting "National
Information and Communications Technology Act 2009".

(4) Section 11 is amended by omitting "Radio Spectrum Act' and substituting "National
Information and Communications Technology Act 2009".

8. AMENDMENTS TO PRICES REGULATION ACT (CHAPTER 320)
(1) This section amends the Prices Regulation Act (Chapter 320).

(2) Section 3 is amended by adding the following definition after the definition of "declared
services" and before the definition "LNG Project Operations"-
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