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1 INTRODUCTION

On 2 August 2013, NICTA published a discussion paper as part of its public inquiry into a
potential declaration of certain wholesale mobile telecommunications services. The services
are associated with mobile access and call origination and for the sake of convenience
throughout this document have been referred to by the initials, MACO.

Written submissions were received from:

e Bemobile Limited (“bemobile”)

¢ Digicel (PNG) Limited ("Digicel”)

¢ Independent Competition and Consumer Commission (“ICCC”)
e PNG Air Services Limited (“PASL")

e Telikom PNG Limited (“Telikom”)

In this case NICTA considered that it would be valuable to give respondents an opportunity
to comment on other submissions, and a period was specified in which cross-submissions
(sometimes known as “comments on comments”) would be received and considered by
NICTA. Cross-submissions were received from:

e Digicel (PNG) Limited (“Digicel-X")
e Telikom PNG Limited (“Telikom-X")

This report sets out the main comments of each of the organisations that made a submission
together with the response of NICTA staff. The submissions are discussed sequentially in
alphabetical order of the name of each organisation involved. There is consequently some
duplication of discussion, although, where possible, this has been reduced by references to
similar discussions on the same issues earlier in the report.

The cross submissions are considered after the primary submissions, also in alphabetical
order of the name of the organisation concerned.

Following the inquiry, NICTA considered the issues and the comments and cross-comments
received from all contributors to the inquiry and concluded that, consistent with the
preliminary view expressed by NICTA staff in the discussion paper, that the declaration of
neither a domestic inter-network mobile roaming service nor facilities access services
associated with mobile network facilities (including telecommunications transmission towers)
would meet the statutory declaration criteria. Consequently NICTA does not recommend that
the Minister declare either service at this time. NICTA's conclusions and consideration of the
declaration criteria are summarised in the separate Decision and Inquiry Report.



2 SUMMARY OF NICTA STAFF’S CONSIDERATION OF AND
RESPONSE TO THE MAJOR COMMENTS RECEIVED

There are a number of substantial issues that were raised by respondents that warrant
detailed and considered responses. Those responses are set out below. An overview of the
comments that were received, and NICTA staff's consideration and response to them, is
provided in section 3.

2.1 THE RELEVANCE OF SMP

Digicel has made the point in its submission that there is no requirement under Section 128
or elsewhere in the Act to consider significant market power (SMP) when determining
whether the criteria for a wholesale service declaration have been met. Digicel also makes
the further point that the criteria in the Act need to be met for such a declaration and that
NICTA must follow the process of the Act and deal with those criteria. Other submissions
make the point that the criteria in the Act must be the focus of NICTA’s attention.

NICTA agrees that the criteria in the Act for wholesale service declarations are the matters
that need to be the prime focus of the inquiry. Indeed NICTA staff made the point in the
consultation paper that the Act was silent on the matter of SMP.

However NICTA take the view that it is important to understand the circumstances that
operate in the relevant wholesale market and in related retail markets. It is important to
understand the structure of those markets and the relative size and strength of the
participants. If there is effective competition in all or part of the market then it is important to
know that, because it will likely impact directly on the competition test. As per section 232 of
the Act, the discussion papers that accompany public inquiries must set out issues that, in
NICTA’s opinion, are relevant to the matters under consideration and such background
material as NICT thinks appropriate. NICTA believes that consideration of SMP and the
effectiveness of competition in the relevant market are relevant considerations to explore in
discussion papers associated with inquiries into the potential declaration of wholesale
services. As required by the Act, any decisions that NICTA takes following an inquiry would
be based on the Declaration Criteria specified in section 128 of the Act.

2.2 DECLARATION OF SERVICES

Digicel and the ICCC have made the point those wholesale service declarations, if they are
made at all, apply to services and not to services provided by licensed operators with SMP.
NICTA agrees with this interpretation and any wholesale service declaration will apply to the
service in question, not to any one supplier of it. Insofar as the discussion paper said
otherwise it was incorrect. It is however, likely that the terms and conditions that attend any
declaration may result in access seekers being licensees who are not present in part of a
market seeking access from licensees who have facilities or an operating network and who



have SMP, especially in areas in which access is sought. However it is easy to envisage that
a new entrant may seek national roaming on the network of an existing SMP operator or on
the network of a non-SMP operator, or both

2.3 THE WHOLESALE MACO MARKET DEFINITION

In the discussion paper NICTA staff put the view that the wholesale MACO market was a
national market having regard to the licensing arrangements, the tendency of the licenses to
apply similar terms and conditions nationally and so on. There is nothing in the various
submissions that appears to compel an alternative view.

However Digicel makes the point that whether the criteria for wholesale services declaration
under the Act may need to be assessed on a much more localised basis, because the
circumstances in the market and the feasibility of commercial substitution may well vary
significantly from location to location. In saying that rural and remote locations may be more
appropriate for network service and facility shared access picks up a similar point.

These comments caused NICTA staff to reconsider the matter of market definition and the
circumstances that might warrant a more detailed declaration on a location basis. This
matter is not immediately important because NICTA has subsequently formed the view that
the services should not be declared at this time. However, the matter is important in the
longer term because it is possible that the case for declaration may become more compelling
in the future and the nature of the declaration will need to be considered in detail.

NICTA does not believe that it is necessary to consider every facility and every location when
considering making a declaration in relation to a specific facility or a specific location. The Act
contemplates that wholesale service declarations shall be made in respect of service types,
not specific facilities or locations. However the terms and conditions that might be included
in a determination may have the effect of further narrowing services based on location or
other factors. Alternatively NICTA could make a general declaration and rely on the line of
thinking that appears in the Digicel submission — namely that the market (that is the licensed
operators who participate in the market) has the capacity to determine where and when it is
commercially feasible to substitute a facility and when and where it is not. Without
attempting to resolve the matter, it is at least open to NICTA to make a general declaration
and to rely on the commercial sense of the market to guide implementation. This applies in
the case of access to facilities such as sites, towers and so forth. In the case of national
roaming it may not be appropriate to rely on commercial sense entirely because, for
example, licence rollout obligations may suggest other constraints that ought to be applied.

2.4 STANDARD OF PROOF WHEN APPLYING DECLARATION CRITERIA

Digicel stresses the point that the matters associated with the declaration are so important
for investment and the policy framework in general that a very high evidentiary burden is on
NICTA in determining whether the criteria for wholesale service declaration in the Act have



been met. Indeed on several occasions Digicel goes so far as to suggest that the standard
of proof is at the criminal level, namely beyond reasonable doubt.

NICTA does not find this argument compelling in the least and would much prefer to adhere
to the process specified in the Act. Section 129 (1) requires that “following a public inquiry
under Section 127" NICTA must be “satisfied that all of the declaration criteria would be met
by the declaration”. These words suggest to NICTA that normal evidentiary burdens apply.
If the Parliament intended a criminal standard to apply this would have been abnormal in
legislation of this type and it is reasonable to think that it might have been specifically and
explicitly provided for. The absence of reference to a criminal standard is an important
indicator of legislative intention.

2.5 DEMAND FOR WHOLESALE SERVICES UNDER CONSIDERATION

NICTA staff consider that it is an important matter that none of the respondents who made
submissions referred to any demand for the wholesale services under active consideration.
NICTA does not have any other specific information available to it that suggests that there is
a material level of current demand for these services. However earlier correspondence with
bemobile did suggest that that some demand existed. Nothing has been added since in
submissions. That is not to say that sharing does not now occur, but commercial sharing of
towers means that some level of demand has been satisfied in the normal course of
commercial operations. In the absence of any advice that there is a genuine and current
level of demand for a particular service to be declared, then NICTA will be inclined not to
recommend the declaration of that service.

Demand could of course arise at any time for wholesale domestic roaming services if a new
licensee were to enter the market. NICTA staff consider that a new inquiry could be
established and expedited to consider the matter should such a need arise.

2.6 NETWORK COVERAGE OBLIGATIONS AND POTENTIAL NEW INVESTMENT IN
MOBILE INFRASTRUCTURE

Digicel has argued that it cannot be said to have SMP in the relevant wholesale markets
because of the failure of other licensees to fulfil their licence obligations for network
coverage. NICTA staff disagree, but the disagreement is not particularly important because
the purpose of the discussion of SMP was to understand the structure and operation of the
market. Digicel presents the failure of other mobile licensees to fulfil their rollout obligations
in moral terms, and it may well have such a dimension, but for present purposes NICTA staff
are concerned about the bearing that it might have on the market and on the argument for
declaration.

It is true that some mobile licensees have yet to fulfil their network rollout obligations. It is
also true that they have recommitted to do so and that NICTA intends that they do so. In
addition, as Digicel has noted, both bemobile and Telikom have made public statements
about their respective intentions to invest in facilities and infrastructure. NICTA has no



separate knowledge of the amounts and detailed timing involved. However, compliance with
network rollout obligations is consistent with new investment.
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