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1 SUMMARY

In November 2017, NICTA published a discussion paper as part of its public inquiry into the
need for a Retail Service Determination (RSD) regarding certain mobile telephone services.
Supplied by Digicel. Within the specified consultation period, written submissions were
received from:

e Telikom PNG Limited;

o Digicel (PNG) Limited, which was included by a report prepared by Aaron Schiff of
Schiff Consulting (hereafter referred to as “the Schiff submission”);
e The Independent Consumer and Competition Commission (ICCC).

NICTA also provided an opportunity for interested parties to review and submit comments on
the submissions of other respondents. Such cross-submissions were received on 6 April 2018
from:

e Digicel (PNG) Limited

e Telikom PNG Limited, which was accompanied by a report prepared by Mr John de
Ridder, an independent consultant, in which the Schiff submission is reviewed and
analysed (hereafter referred to as the “de Ridder submission”

~ On 6 June 2018 NICTA management met with representatives of Digicel (PNG) Limited and
received two proposals from Digicel.

The first proposal was that the Public Inquiry process in relation to the RSD should be
suspended until after the completion of the current review of wholesale services and proposals
for some Wholesale Service Determinations. This proposal was not agreed by NICTA on the
basis that the RSD process was not sufficiently related to the range of potential wholesale
service review outcomes to warrant yet a further delay.

The second proposal was that stakeholders should be given a final opportunity to comment on
the latest version of the proposed RSD before it is sent to the Minister for approval. This
proposal was agreed and further comments on the Draft RSD were invited subject to receipt
no later than 29 June 2018. The Draft RSD was posted on NICTA’s website on 15 June 2018.

In the event two submissions were received. The submission from Telikom fully concurred
with the RSD and the approach that NICTA was proposing. The other submission, from
Digicel, concerned process issues. The submissions have been posted on the NICTA website.
There are no comments that deal with the substance and or changes to the words of the Draft
RSD and, consequently, NICTA has made no further changes to the Draft RSD published for
comment on 15 June 2018.

The key issues among those raised and considered are discussed in this Response to
Comments Report. Additional information on the revisions made to the proposed RSD are set
out in NICTA’s Recommendation Report, prepared for the purposes of section 159 of the



National Information and Communications Technology Act 2009 (the Act), which also serves
as an Inquiry Report, prepared for the purposes of section 235 of the Act. This report should
be read in conjunction with this Response to Comments report.

1.1 The 2012 Retail Service Determination

The 2012 RSD recognised that price discrimination can have pro-competitive effects in
mobile service markets under certain circumstances, and particularly to encourage greater
service usage from various customer segments, but that price discrimination can also have
adverse impacts on mobile service markets if used by a dominant licensee in an exercise of
market power to seriously reduce competition in the market by weakening smaller
competitors. NICTA recognised that there is a balance to be struck between these two
outcomes.

On 24" September 2012, NICTA recommended to the Minister a retail service determination
that subjected mobile originated retail national voice call services supplied by Digicel (PNG)
Limited (Digicel) on a prepaid basis to a pricing principle that limited any difference between
on-net and off-net prices to 40%, except to the extent that:

e any greater difference in prices was objectively justifiable based on differences in the
costs of supplying the service; or

e any greater difference in prices was part of a limited period promotional offer the
terms of which had been approved by NICTA.

NICTA’s recommendation led to the Minister making Retail Service Determination No.l of
2012 (the 2012 Determination) on 25™ September 2012, which came into effect on 25
October 2012.

NICTA’s recommendation was reviewed by the ICT Appeals Panel following separate
applications by bmobile Limited (bmobile), Digicel, and Telikom PNG Limited (Telikom).

The ICT Appeals Panel confirmed NICTA’s recommendation to restrict Digicel’s on-net/off-
net price discrimination on 18" December 2012. However, the ICT Appeals Panel rejected
the proposed 40% allowance and the allowance for objectively justified differences in cost.
The ICT Appeals Panel thus concluded that it would be desirable to vary NICTA’s
recommendation in part, believing that the correct recommendation to the Minister was a
pricing policy or principle that prevented any on-net/off-net price discrimination in Digicel’s
supply of prepaid mobile originated retail national voice call services. The Panel made the
point that any price differentials that were justified by cost differences, or other factors, would
not be discriminatory and therefore should not be incorporated in the rule as an exception.

However, the Minister had already made a decision under section 160 of the Act based on
NICTA’s original recommendation and the Minister did not amend that decision following
the decision of the ICT Appeals Panel.



The 2012 Determination was specified to apply for a period of five years. It expired on 25th
October 2017.

1.2 The November 2017 Discussion Paper

On 15th November 2017 issued a discussion paper, identifying the need for a new RSD. The
discussion paper noted that immediately following the expiry of the RSD in October 2017:

e Digicel increased by 19% its standard price for off-net prepaid calls from 84 toea per
call minute to one Kina per call minute;

e Digicel increased the difference between its standard on-net and off-net prices for
prepaid call minutes from 40% to 67% (reinstating an off-net price premium
equivalent to that which existed for the first call minute prior to the 2012
Determination); and

e Digicel has adopted per second charging for on-net prepaid calls while retaining per
minute charging for off-net prepaid calls.

The discussion paper included detailed analysis of the market situation and the latest
academic research on the potential effects of discriminatory pricing on competition and
welfare. On the basis of this analysis it proposed for a draft RSD that would:

(a) apply to Digicel’s supply of mobile originated national call minutes (both
prepaid and post-paid);

(b) remain in effect for a period of five years;

(c) establish a pricing principle preventing any differentiation in retail pricing based
on whether a call is to terminate on-net or off-net on another mobile network;
and

(d) ensure that on-net and off-net voice calls are charged and billed on a consistent
basis (i.e. without discrimination in the use of per second or per minute
charging).

1.3 Response to the Discussion Paper

The main responses to the discussion paper are presented in Section 2 of this report, along
with analysis and the action now proposed by NICTA (which has been included in the
Recommendation Report to the Minister).

After consideration of the submissions and cross-submissions received in response to the
November 2017 discussion paper, and based on the evidence that they contained or referred
to, NICTA has made some changes to the proposed RSD that was set out in the discussion
paper. The relevant changes are as follows:



e The RSD should apply only to voice calls (prepaid and post-paid) and not to SMS.
NICTA accepts the argument raised by Digicel that the prices of SMS are now
suitable constrained by over-the-top (OTT) messaging services.

e Taking account of the ICT Appeals Panel, no price discrimination should be
permitted. The only approach capable of ready implementation by all parties,
including NICTA, is that there should be no price differential between on-net and off-
net calls unless the differential has been justified in terms of cost before and the
Jjustification approved by NICTA before the tariff is implemented. NICTA accepts the
argument raised both by Digicel and Telikom that a cost-justified price differential
should be allowed. However, the 40% differential previous permitted was not cost-
justified and may have been too generous of too restrictive in certain cases. NICTA
considers that it is more appropriate for Digicel to make the case where it wants to
charge on-net and off-net calls on a differential price basis.

e The above approach means that, for voice call services sold as part of a fixed-fee
service bundle there should be no price discrimination between on-net and off-net
calls. In the draft RSD NICTA sought to address the issue of fixed-fee service
bundles through a quarterly examination of effective prices (i.e. by dividing total call
revenues by total call minutes on a quarterly basis). On reflection, NICTA accepts the
argument raised by Digicel that this approach would be overly complex, would require
significant on-going effort both by Digicel and NICTA, and may have unintended
consequences particularly when combined with a requirement to maintain an effective
price for on-net calls below the prevailing interconnection charge. The revised
requirement for no price discrimination at all, with any price differentials needing to
be justified on a case by case basis will achieve the desired outcome without the risk
of unintended consequences. It is in line with Digicel’s current pricing practice both
in some PNG tariffs and in other Pacific Islands.

e Digicel should publish on its website all retail tariffs and offers, and provide such
detail separately to NICTA, within one business day of the tariffs and offers coming
into effect. This is a transparency obligation, not a requirement for any level of
additional approval beyond that required by NICTA. It is included in response to a
concern expressed by Telikom that some Digicel customers are reportedly paying rates
that differ from tariffs and/or promotional offers.

On this basis NICTA has re-drafted the proposed RSD so that it:

(a) Applies only to Digicel’s supply of mobile-originated national voice call
minutes (both prepaid and post-paid);

(b) Establishes a pricing principle that prohibits discrimination and limits any
difference between any individual service tariff or promotional offer for on-net
and off-net calls to the levels approved, if any, after receiving cost justification
on a case by case basis from Digicel;

(¢) Clarifies that where Digicel offers mobile services within a fixed-fee service
bundle no discrimination between on-net and off-net calls is allowed;



(d) Ensures that on-net and off-net voice calls are charged and billed on a consistent
basis (e.g. without discrimination in the use of per second or per minute
charging);

(¢) Ensures that all retail tariffs and promotional offers are published on Digicel’s
website, and such detail is provided separately to NICTA, within one business
day of the tariffs and offers coming into effect;

(f) Remains in effect for a period of five years, unless there is a case for reviewing
or revising the RSD sooner.

1.4 Cross-submissions

The cross-submission from Digicel affirms the points made in the earlier submission and
argues against specific points made in the Telikom first-round submission. There is nothing
in the Digicel cross-submission that would cause NICTA not to proceed in the manner set out
in Section 1.3 above or to vary that approach.

NICTA considers that the de Ridder submission provides a helpful analysis of the Schiff
submission and attempts to review the academic literature on network effects in a broader
manner than has been done in previous submissions. Mr de Ridder makes it clear that much
of the theoretical and case study literature relates to two part tariff situations, which is not the
situation that applies to the pricing of pre-paid mobile services in PNG. Mr de Ridder is also
persuasive in highlighting the ambiguities that might arise in assessing various circumstances
and in making judgments about why the 2012 RSD was ineffective.

The submission from Telikom, to which the de Ridder submission is attached, is strongly
supportive of an outcome that closely aligns with the approach that NICTA proposes to adopt
and which is set out in Section 1.3 of this report.

An important conclusion for NICTA from the cross-submissions, when considered in the light
of the earlier first-round submissions, is that the RSD proposed in the Discussion Paper
involve significant implementation difficulties, and that there is a consensus that the outcome
should be simplified from that proposal. That is where the consensus ends. However, taking
into account all of the arguments in both the submissions and the cross-submissions, NICTA
can confirm its position as stated in section 1.3 above.
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