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6 December, 2021
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Chief Executive Officer

National Information & Communication Technology Authority
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Dear Mr. Gulo-Vui,
Re: NICTA Public Consultation on “Wholesale and Retail Services Demarcation”

We refer to the subject matter.

Find enclosed Telikom Limited’s (amalgamation of Telikom PNG & Bemobile) responses,
which addresses the matters for consultation on the subject.

Our concerns on demarcation between retail and wholesale markets have been raised
repeatedly in the consultations carried out on PNG DataCo's Reference Interconnection
Offer (RIO) on various Wholesale Access Services since 2020. We are pleased that
NICTA has addressed this matter separately in this consultation.

However, we hope our responses can be considered to address the present issues in the
ICT markets due to lack of clear demarcation of the market services and players.

We look forward to the outcome of the consultation.

Yours faithfully,
Telikom Limited
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L/ﬁ”‘ ................

Amos Tepi
Acting Chief Executive Officer
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Response to NICTA’s Public Consultation on the “Wholesale and Retail
Services Guidelines”

Friday: 10t December, 2021



1. INTRODUCTION

Telikom Limited (amalgamation of Telikom PNG and Bemobile) welcomes the opportunity to comment
on NICTA’s Public Consultation on the Wholesale and Retail Services Guidelines in accordance with Sec-

tion 229 of the NICT Act.

Telikom has been arguing over time about the definitions of wholesale and retail customers and for a
clear demarcation between the wholesale and retail markets. Our arguments have been reiterated re-
peatedly in the rounds of comments in the public consultations of DataCo’s draft Reference Intercon-
nection Offer (RIO) on various Wholesale Access Services. NICTA has responded to our arguments in the
consultations, therefore, we believe that these Guidelines have been drafted in response to our con-

cerns as well.

We note these guidelines and submit our comments on the content of the draft guidelines with other
concerns regarding the subject matter for NICTA’s consideration.

2. COMMENTS ON DRAFT GUIDELINES

Draft Guidelines

\ Telikom’s comments on clauses

Introduction

Clause 1.1 These Guidelines have been made by the Na-
tional Information and Communications Technology Au-
thority (NICTA) under section 218 of the National Infor-
mation and Communications Technology Act 2009 (the
Act) to explain how NICTA is interpreting the distinction
between wholesale and retail ICT services in the Act and
the consequences for the way in which License Operators
are required to conduct their ICT services businesses.

Telikom takes note that these guidelines explain
how NICTA is interpreting the distinction between
wholesale and retail ICT services as in the NICT
Act.

Overall, under the DataCo RIO context, the guide-
line is still not clear and does not address the con-
cerns raised by Telikom on demarcations by Retail
and Wholesale customers who have operator li-
censes and who can make the request for access
to the Wholesale access services.

Further comments are provided below.

Clause 1.2 NICTA intends to follow these Guidelines when
regulating matters that require firm distinctions between
wholesale and retail services. However, on occasion, cir-
cumstances may arise that possibly warrant NICTA adopt-
ing a different approach. If such circumstances arise NICTA
may depart from the approach reflected in these Guide-
lines and will explain in writing its reasons for doing so.

If a different approach is to be considered by NIC-
TA, market players must be consulted for their
views before NICTA adopts any different approach
on occasions that require such.

Clause 1.3 NICTA has received requests from various in-
dustry stakeholders over a period of time about the need
to “better” or “more clearly” define wholesale services
and distinguish them from retail services. In addition, vari-
ous industry stakeholders have suggested ways and means
by which NICTA might augment the definitions in the Act.

In response to Clause 1.3 and Clause 1.4 (d), we
believe NICTA is referring to some of our argu-
ments in the previous consultation on DataCo’s
draft RIO, thus we wish to clarify that the capacity
levels suggested were only for the specific services
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Clause 1.4 In these Guidelines, NICTA adopts a position
that may be summarized as follows:

(d) In principle, some of the alternative approaches that
have been suggested are not sustainable in any case;

covered in the Service Pricing Offer of DataCo’s
draft RIO to segment the wholesale market from
the retail market. Otherwise, our suggestion
should not be considered as an approach suggest-
ed for all other wholesale services.

Further, Clause 1.4 (d) lacks an explanation on why
the alternative suggestion is not sustainable.
Therefore, NICTA should provide in the guideline
or by other means other examples of alternate
approaches for the benefit of the market players.

Clause 1.4 In these Guidelines, NICTA adopts a position
that may be summarized as follows:

(a) The Act clearly and exhaustively defines the terms
‘wholesale service’, ‘wholesale customer’, ‘retail service’
and ‘retail customer’ in the Interpretation section, Section
4;

(b) It is not for NICTA to augment the definitions in the Act
with additional criteria that the Parliament has not seen fit
to include;

(c) The approach to wholesale/retail differentiation in the
Act is fully in accord with international practice on the way
the distinction is described in other jurisdictions;

(e) It is open for a licensed operator in PNG to be vertically
integrated and to provide both wholesale and retail ser-
vices, and unless they specifically provide otherwise, net-
work operator licenses authorize the provision of both
wholesale and retail services; and

(f) Licensed operators have obligations when they provide
wholesale services that are different to their obligations
when they provide retail services.

Telikom takes note of this clause 1.4 (a, b, c and f).

We take from Clause 1.4 (e) that any licensed op-
erator in PNG including Telikom as a Retail Service
Provider (RSP) can also provide wholesale services
declared or otherwise.

2. Definitions of ‘wholesale’ and ‘retail’ in the Act

Clause 2.1 Section 4, the Interpretation section of the Act
includes the following definitions:

‘Retail service’ means an ICT service that is supplied to a
retail customer.

‘Retail customer’ means a person that is not a wholesale
customer, including an operator licensee in circumstances
where that operator licensee acquires an ICT service for
that operator licensee’s own personal use rather than to
facilitate the supply of an ICT service by that operator li-
censee.

‘Wholesale service’ means —
(a) an ICT service that is supplied to a wholesale customer;
and

1. Based on our interpretation of the Section 4 of the
NICTA Act and the relevant clauses in Clause 2.1 of the
guideline, we submit the following comments:

a)

b)

c)

d)

The wholesale customer is subject to whether it
accesses the wholesale service for its own use or
to resell to the retail customers.

If it accesses that wholesale service for its own
use, that wholesale service is then considered as a
retail service. Refer to Clauses 2.4 and 2.5 in the
Guideline.

And also that wholesale customer should be treat-
ed as a retail customer, therefore should be
charged at retail prices set by service provider.

It is clear that, if these definitions are interpreted
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(b) for the purposes of Part VI of this Act only [dealing with
Interconnection and Wholesale Access], includes — (i) a
service that facilitates the supply of such an ICT service
(excluding intellectual property where it is not an integral
but subsidiary part of that ICT service), where that service
is supplied, or is capable of being supplied, by an operator
licensee to a wholesale customer; and

(i) the supply of access to, or use of, a site on which any
facility is located, but only to the extent —

(A) that the site is owned, occupied or controlled by the
network licensee that has the facilities right in respect of
that facility; and

(B) that network licensee has a legal right (whether condi-
tional or unconditional) to use that site; and

(C) the facility may be used to supply a network service.

‘Wholesale customer’ means an operator licensee, but
excluding circumstances where that operator licensee ac-
quires an ICT service for that operator’s licensee’s own
personal use rather than to facilitate the supply of an ICT
service by that operator licensee.

correctly as indicated above,

a. this will prevent predatory pricing by the
access provider of wholesale service;
prevent the distortion of the retail market;

c. allow for efficient use of the wholesale
services;

d. promote long term end-user benefits; and

e. improve fair competition.

Clause 2.2 The Act makes it clear that the terms ‘whole-
sale’ and ‘retail’ are exclusive. If, in the context of a partic-
ular ICT service supply transaction, a service is a wholesale
service, it cannot be at the same time a retail service. Also,
if, in the context of a particular ICT service supply transac-
tion, a customer is a wholesale customer, the customer
cannot be for the same transaction a retail customer.

This exclusivity of the terms “wholesale” and “re-
tail”, is subject also to what the customer will do
to the service, i.e, resell or for its own use (The
purpose).

Clause 2.3 The Act also makes clear that whether a service
is a wholesale service or not depends, firstly, on the classi-
fication of the customer, and secondly, on the purpose to
which the customer uses the service.

Clause 2.4 A service can only be a wholesale service if
supplied to a wholesale customer, and a wholesale cus-
tomer must be an operator licensee. The clear conse-
guence of this is that if a customer does not have a current
operator license issued under the Act by NICTA at the time
of an ICT service delivery, the service involved cannot be
regarded as a wholesale service.

Clause 2.5 Secondly, as the definition of ‘wholesale cus-
tomer’ makes clear, an operator licensee is not acting as a
wholesale customer where ICT services are purchased for
its own personal use rather than to facilitate that operator
licensee’s provision of ICT services to other customers.

Our interpretation of the Wholesale Customer un-
der S4 of the NICT Act, is that the classification of a
customer is dependent on the purpose to which
the customer uses the services.

Therefore, we consider Clause 2.3 to be superficial
and misguided.

Clause 2.4 can be mistaken to mean the unli-
censed customer can approach the wholesale ser-
vice provider for the wholesale service as a retail
customer and be charged at the wholesale service
pricing. This has to be avoided and outlined cor-
rectly in the guideline.

For Clause 2.5, our comments in Clause 2.1 refers.
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Clause 2.6 The definitions in the Act are intended to be
complete. Importantly, they do not leave room for addi-
tional criteria to be added by NICTA. At least two kinds of
additional criteria have been suggested by interested par-
ties to NICTA, namely:

a. Adding technical characteristics in the case of specific
wholesale services; and

b. Including minimum purchase levels or capacity levels for
a service to be a wholesale service.

For Clause 2.6, other additional criteria should be
considered depending on the interpretations of
the provisions in the NICT Act such as in the defini-
tions.

Clause 2.7 There may well be some services that are only
available as wholesale services — that is, where only opera-
tor licensees would seek to have the service and the ser-
vices are only used as inputs to ICT services provided, in
turn, by those operator licensees. An example of this
would be voice call termination service. However, such
situations are rare. Most services that are capable of being
sold as retail services to end users are also capable of be-
ing sold as wholesale services to other operator licensees
for resale by them. Therefore, adding technical character-
istics, as suggested in Section 2.6a above, does not create
a basis for differentiating wholesale and retail services.

For Clause 2.7, technical characteristics as sug-
gested in clause 2.6a above is only for the whole-
sale internet services offered in PNG DataCo’s RIO
due to current market conditions and must not be
used as a suggested approach by a concerned li-
censee for all other wholesale services.

Every wholesale service has a different market and
must be defined or specified accordingly.

Clause 2.8 An example that comes within Section 2.7b
above, is to include a minimum capacity level in the de-
scription of wholesale internet service. However, such an
inclusion would not prevent services above the chosen
threshold from being retail, nor prevent those below it
from being wholesale, if the current requirements in the
Act remain in force.

For Clause 2.8, as mentioned above, suggestion for
minimum capacity level was due to the current
market situations.

Clause 2.9 In summary, the only questions to ask to de-
termine if a service is a wholesale service are: (1) to whom
is it being sold? and (2) what is the purchaser using it for?

Clause 2.9 in summary, our comments in Clause
2.1 refers.

3. Operator Licensing

Clause 3.1 Neither the Act nor the National Information
and Communications Technology (Operator Licensing)
Regulation 2010 require that NICTA should grant operator
licenses that permit retail-only or wholesale-only services
to be provided.

Clause 3.2 It is not only permitted but, in most cases, de-
sirable that operators should be able to operate in both
retail and wholesale markets. An example is in relation to
interconnection or terminating access services. All net-
work operators provide retail services to end users who
subscribe to a network connection. Sometimes the ser-
vices provide voice communications. In order to enable
their subscribers to send calls to and receive calls from
subscribers connected to other networks, network opera-
tors must negotiate with other network operators for in-
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terconnection, a wholesale access service. Therefore, net-
work operators in these circumstances provide both retail
and wholesale services.

Clause 3.3 Another circumstance in which an operator
with a predominantly retail services business model might
became a wholesale provider is where it decides to sell
excess capacity to another operator if the opportunity
arises. The sale would be in of a wholesale service. Other
examples include where an operator licensee allows an-
other operator licensee to access or use its sites on which
facilities are located, or shares space on its towers.

Clause 3.4 If an applicant for an individual license sought a
license that was restricted to wholesale only or retail only,
this would be considered by NICTA, and, if necessary, spe-
cial conditions could be included in the license. This has
not happened to date, and it is difficult to conceive of cir-
cumstances in which an applicant might seek a restriction
of this kind.

4. Licensee obligations when providing retail and wholesale services

Clause 4.1 All operator licensees have the obligations and
duties outlined in the Act and in the National Information
and Communications Technology (Operator Licensing)
Regulation 2010. In addition, the requirements of the
Standard and Special Conditions of Individual Licenses
Rule, 2011 may apply also apply. The obligations apply in
relation to the provision of retail and wholesale services,
unless stated otherwise.

Clause 4.2 If a wholesale access service is declared by the
Minister in accordance with Section 130 of the Act (or
deemed to be declared under Section 131 of the Act), then
access providers who supply those declared services are
required to comply with obligations in relation to the ser-
vices, in terms of:

a. non-discrimination, (Section 136);

b. reasonableness of terms and conditions, (Section 126);
c. general pricing principles, (Section 134); and

d. service specific pricing principles, if these have been
determined by NICTA in relation to the service, (Section
135).

For clause 4.2, the service specific pricing princi-
ples could be subject to a more rigorous review of
the specific services determined in the access pro-
vider’s service offers such as the RIO.

Clause 4.3 If a retail service has been subject to a Retalil
Service Determination pursuant to Part VI, Division 2 of
the Act (Section 157 and following), then any operator li-
censee to whom the determination applies shall be subject
to the regulation and obligations contained in the deter-
mination.
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Resale Services

Clause 4.4 Some services are effectively the same service
in terms of technical characteristics and take on their
wholesale or retail nature depending on the whether they
are sold to wholesale or retail customers, as defined.

Clause 4.5 As already noted, some wholesale services can
be resold to retail customers, and these are effectively
resale services. In Section 4 of the Act a resale service as
defined as meaning “a wholesale service acquired by an
applications licensee that is capable of being resupplied by
that applications licensee as a complete retail service
without the applications licensee making any significant
changes to the wholesale service”.

In line with clause 4.4, technical criteria to differ-
entiate retail from wholesale is recommended.
No issues with reselling wholesale services ac-
quired by an applications license as by nature
these services are resold as complete retail ser-
vice.

Clause 4.6 Section 134(1)(b) of the Act provides that “...
the price of access to ... a declared service that is a resale
service should be set by RMAC, where this results in pric-
ing that is consistent with the cost recovery principle ...”.
RMAC is defined under Section 134(2) of the National ICT
Act as follows:

"RMAC" means a "retail minus avoidable cost" pricing
methodology in which NICTA has regard to the following
factors —

(a) where the access provider offers the benchmark retail
service at more than one price point, the starting retail
price should be calculated as the weighted average of the
retail price points for that benchmark retail service, where
the weights are based on the number of units sold by the
access provider; and

(b) the avoided costs deducted from that starting retail
price should reflect the costs that the access provider
would reasonably avoid by not retailing that benchmark
retail service; and

(c) any other factors that NICTA considers relevant, to the
extent that such factors are consistent with the cost-
recovery principle, the efficiency objective, and Subsec-
tions (a) and (b) of this definition.

Note that Clause 4.6 is a direct quote from the Act.

However, it should be noted that the cost of Retail
operations of the service providers especially for
the last mile connectivity and also the core net-
work is relatively high as the Telcos would have
more than one core network transmission medi-
ums that they use to supply ICT services to others.
Hence, more analysis is needed on the retail costs
and therefore, pricing.

Clause 4.7 A broadband capacity service, if declared under
Section 130, is a good example of a wholesale access ser-
vice that may, without significant change, be resold as a
retail service. Transmission services, if declared under Sec-
tion 130, would also be good examples of resale services.
These are only two examples from many services capable
of resale without significant change.

For Clause 4.7, it is agreed, that the broadband
capacity service, which are predominately the
transmission services, are good examples of
wholesale services to be resold as a retail service,
as this will result in the efficient use of the broad-
band capacity service.

Expectations of service providers
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Clause 4.8 It is incumbent on providers of declared whole-
sale access services (including wholesale access services
that incorporate components that consist of declared
wholesale access services) to determine if a resale service
is being sold as a wholesale service or as a retail service,
taking into account the definitions set out in the Act and
discussed in these Guidelines. If providers of a declared
wholesale access service is in any doubt, or should reason-
ably have any doubt, about the matter, they should seek
further guidance from NICTA.

Clause 4.8 is noted.

Clause 4.9 If, after appropriate enquiries, the operator
licensee providing the service concludes, or should have
concluded, that the customer was a retail customer then
the pricing terms that should be applied must include the
avoidable costs associated with retail operations for the
service in question.

Clause 4.9 is noted. Logically, a retail service will
incorporate the retail operations associated cost.

Clause 4.10 Where an operator licensee sells a declared
wholesale access service which is also a resale service to a
retail customer at a price which is at or below the whole-
sale price, or does not include in the retail price a reason-
able allowance for the avoidable retail costs that are at-
tributable to the sale, then NICTA will refer the matter to
the Independent Competition and Consumer Commission
(ICCC) to determine whether action should be taken
against the operator licensee for anti-competitive conduct
such as margin squeeze.

Agree with clause

5. Changes in NICTA operator licensing practice

Clause 5.1 Until now, it has generally not been NICTA’s
practice to make rigorous enquiries of applicants for oper-
ator licenses, and for applications licenses in particular.
NICTA's practice to date has been based on the notion that
the Act seeks to facilitate the licensing of operators who
meet the basic eligibility requirements, and to encourage
increased competition in and the development of ICT mar-
kets in PNG.

Clause 5.2 However, NICTA has received complaints that
some operator licensees are not providing services to re-
tail or other customers, but are using their licensed status
to gain the benefit of wholesale service prices and condi-
tions, at the expense of genuine operators.

Agree and noted.

Clause 5.3 These Guidelines therefore record a change of
licensing practice that has already been put into effect by
NICTA, namely:

a. NICTA will require all applicants for new operator li-
censes, and especially for applications licenses, to provide
evidence of an intention to supply ICT services to third

Agree and noted.
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party customers, including, if required by NICTA, a formal
certification by the applicant that it has such an intention
within a reasonable period of commencement of opera-
tion as a licensee.

b. NICTA will assess all existing licensees at a time of its
choosing to determine whether existing operator licen-
sees, especially applications licensees, are: providing ICT
services to third party customers and that they are not
obtaining services at wholesale price and other terms for
their own use.

c. NICTA will take action under the Act to cancel or revoke
licenses if the licensees are not providing ICT services in
accordance with their licenses, and also initiate other ac-
tion to impose sanctions and penalties as appropriate in
the circumstances, and in accordance with the procedures
that are set out in the Act.

3. CONCLUSION & RECOMMENDATION
To conclude, the Wholesale and Retail Guideline should be further reviewed and in close consultation

with the Industry. Furthermore, we consider that the definitions of the Wholesale and Retail customer
in the current provisions of the Act, require further review in the near future.
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